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PRACTICAL JURISPRUDENCE; 

A COMMENT ON AUSTIN. 



INTRODUCTION. 

Jnriapradence may, for the purposes of this work, be 
briefly defined as the science of law in general. The name 
has aometimea been applied to the knowledge of a particular 
body or system of law : but Professor Holland' appears to be 
perfectly right in objecting to this application, and in conse- 
quently discarding the division of J urisprudence into general 
and particular. The meaning of the adjective practical, 
which, though not a perfectly satisfactory expression, has 
been employed for want of a better, will be seen from the 
first pages of Chapter I. 

Uses of the historical Btudy of Soman Law, To some 
English students of Roman Law, as perhaps to Englishmen in 
general, the only practical use of the study will at first sight 
appear to lie in the two facts, that many rules of the Corpus 
Juris have been, as was always acknowledged, adopted into 
Continental Law, and that a few of such rules — more than 
was, until recent times, imagined — have been adopted into 
our own. Under this point of view, the attention will natu- 
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2 IXTIiODUCTIOS. 

rally be directed, almost exclusively, to the results of Justi- 
nian's legislation, as constituting the only body of Roman 
Law known, in any extent, to its adopters into our modern 
systems. But it wiii soon be found that a thorough under- 
standing of the complicated organism, or rather the congeries 
of unorganised matter, which the Byzantine emperor has 
left us, is perfectly impossible without reference to an earlier 
stage — to a more logical developemeiit of the whole and a 
mora natural correlation of the parts, which were to some 
extent obscured by the arrangement of Justinian's compilers. 
Hence the value justly attached to Niebuhr's great discovery 
of the older Institutes of Gaiua : hence the continual attempts 
to reconstruct even a skeleton of the Praetor's Edict, out of 
the figments scattered through the Digest. Again, the 
Edict itself was in the main an ampUfieation of the Twelve 
Tables; while the Twelve Tables were a partial codification 
of customary law dating from the very commencement of the 
Roman polity. For much of that customary law, too, which 
subsisted to the end in an uncodified form, we depend, aa in 
the case of England, upon very general statements of Insti- 
tutional writers, needing to he helped out by such scanty 
record of form and procedure as has been incidentally pre- 
served in the works of historians or antiquaries. With a 
view, then, to the mere knowledge of the law as left by Jus- 
tinian, no study of that law per se can altogether dispense 
with the historical method, which traces each rule as far as 
possible from its original source. Such a method is no mere 
unpractical curiosity or dilettante antiquarian ism, but a need- 
ful study of the elements composing that vast and va^^e 
structure whose fragments are built into every legislature of 
the civilised world. 

Thus much for Romau Law, as the source of rules actually 
existing at the present day: from which point of view, I 
must however admit that the utility of this study is leas in 




INTRODUCTIOX. 3 

^and than it is in Scotland, in most of the Continental 
nations, and in several of our colonies. Into the latter 
S3'stems considerable portions of the Roman law (at least of 
the civil, as distinguished from the criminal, part) have been 
transferred without much alteration. With us, the generali- 
sations upon particular classes of cases, worked out before our 
eyes in the Digest, are models of practical good sense, bo that 
the reasoning upon which they are based must be of use 
in similar circumstaneea Not, however, being recognised as 
authoritative, they are but slightly employed by our text- 
writers and still less by our practising lawyers. Amongst 
the former, perhaps, an increasing deference to the dicta of 
the claasicai jurists is perceptible. But, on the whole, if 
individual rules in detail were all that we got from the study 
of Roman Law, it might be justly questioned si le jeu vnut 
la ehandelle. 

By far the wider utility of the subject lies in its con- 
nexion with Jurisprudence, from which the study of Roman 
Law can never he separated without the greatest detriment 
to both; coupled with which, that study is most profitable 
towards the acquisition of sound principles and clear ideas as 
to law in general. In order to such acquisition there appears 
tome to be, at the present time, special need of that historical 
method which I have just advocated. 

The historical school of modern jurists, dating from 
Savigny and Hugo, apparently arose by way uf revolt against 
a previous philosophical school, whose members were repre- 
sented as cutting themselves adrift from experience, and pre- 
ferring the evolution of a system out of principles dependent 
merely on their own consciousness. The synthetic method, 
which starts from assumed first principles and prime agents, 
working down to what is, whether attributed with perfect 
justice or not to the particular philosophers of whom I speak, 
baa always had its adherents among the earlier jurists. Even 

1—2 



4 INTRODUCTION. 

the great work of Grotius is an instanca of it; though Grotius 
generally endeavoura to confirm his positions and conclusioDs 
by reference to historical fact. 

A later developeraent of this revolt against the synthetic 
method is to be found in our English Analjrtioal jurists, who 
seek, iustead of building up a structure from assumed first 
principles, to take law simply as it is, and to analyse the 
actually existing legal ideas and conceptions. 

Neither of the two principal analysts appears to me, 
speaking with great deference, satisfactorily to perform this 
task. For Bentham, his follower Austin claims the merit of 
belonging to the historical school. That this claim, however, is 
made in a somewhat narrow and negative sense of the words 
will be clear at once to any one who reads the passage in 
question'. 

Bentham was, as Sir H. Maine has pointed out, before all 
things a legal reformer'; hia view is lees of law as it is, and 
much less of law as it has been, than of law as it ovght to be. 
Of the good which has actually resulted from his speculations 
and suggestions it is scarcely possible to speak too highly. 
And yet the warmest admirers of those "Principles of Legis- 
lation" will, 1 think, admit that their utility might have been 
greater had the course run by actual legislatures been better 
known to their author, and had not a hastiness of assumption, 
almost as dangerous as A pnori reasoning, too often usurped 
I the place of historical enqniTy. This blot is, in fact, so fully 

I admitted by Bentham's great follower, that I need not here 

I pursue the subject further, but will come at once to that fol- 

I lower himself. 

I After a life which had so little of the well-deserved success 

I oft 

I (Tr, 



Austin, 39. p. 702, 

Early History of Inetitutiona, in. p. 343. See a veij clear atatement 
of the difFeience, in Bentham's own vorde, on two meanings of the void dtUL 
[Traitfia T. 2. p. J. first paragraph ol Cb. 1.) 
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to balance so mucli disappointment and failure*, the work of 
the dead Austin is achieving results beyond what even he 
would tave anticipated. It is undoubtedly forming a school 
of English jurists, possibly of English legislators also. It is 
the staple of jurisprudence in all our systeraa of legal educa- 
tion. Thus it comes to be read by numbers of ordinary 
students, apparently unable to digest such strong meat, who, 
neglecting the original authorities criticised by their teacher, 
start from bis somewhat arbitrary dicta as statemeuta of 
admitted fact— a treatment not more unfair to the earlier 
writers or injurious to the present students, than it is alien to 
Austin's own just and candid spirit'. Now the fault charged 
against Austin's Jurisprudence, as a text-book, by those of 
his admirers who venture to be critics as well, is this. If we 
accept his definition of law, his treatment of the subject has 
the perfect correctness of mathematical demonstration, and 
must therefore be always an Eidmirable logical exercise. But, 
in that definition, Austin dwells so prominently upon the 
circumstances of legislation (or position), as to throw entirely 
into the shade those historical beginnings of law, which have 
obviously existed in all nations, as rules of human conduct, 
anterior to anything that can be reasonably spoken of or 
thought of as legislation at all. Practically, Austin considers 
political societies only at an advanced period of their exist- 
ence, and denies the name of law to that which has been 
keeping them together for ages, because it does not square 
with his own logical conception. 

Political societies, however, and their institutions do not 

grow up by mathematical principles nor are they governed 

* See Mrs Austin's digniQed and tonching memoii'. Austin, Preface, pp. 

' Instance, the pains which be took to enflore some general knowlede" of 
Blaokatone and Jastinian b; printing and distributing his "Tables," the 
extant part of wMoIi is contained, in recent editions of the Jurisprudence, at 
the end of the second VDlome, (pp. 952, 3: 961,2: 1019— 1021 ed. 3.) 
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by logical rules. The genesis of law cannot but bave some 
connexion even with its most matured and modern form: 
and, though it was not Austin's object to narrate the genesis 
of law, it is plain that very crude notions of it are often 
derived from hia Jurisprudence. As a corrective to these 
notions, it may be of service to trace anywhere the continuous 
history of a purely national legislature ; particularly if the 
legislature have attracted general interest, from its intrinsic 
merit and enduring influence. 

In the case of Rome we have such a history: the history, 
fairly complete, of a gradually developed system, eminently 
free from foreign elements, undistorted by any sudden or 
violent change; the work of a nation among the most prac- 
tical and clear-headed, for ordinary business, that the world 
has ever known. The expedients and opinions of such a 
nation will obviously be of value, not only as a matter of 
legal history, but an precedents for other times in the prin- 
ciples of legislation, and as contributions to a clear view of 
practical law in general. 

It has therefore appeared to me that a brief historical 
view of Roman Law, with express reference to Jurisprudence, 
or the science of law in general, might not be without utility, 
even to the student whose principal object is a knowledge di 
English Law. Such a view, to start from the beginning in 
order of time, suggests the following familiar sub- divisions: — 
1. The Regal period, the Decemviral legislation and the 
Formulary system. 2. The growth and contents of the 
Edict. 'A. The Imperial legislation, ending with Justinian, 

Of these, the first and second are undoubtedly, in the 
present state of our literature, those which require the most 
attention. For their treatment, I have the materials already, 
to a gieat extent, collected, though a considerable time will 
be required for the arrangement of them, particularly in tlie 
case of the Edict. The third period has been repeatedly 
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handled by writers of ability; so that it is not very material 
whether my powers enable me to enter on a subject to the 
knowledge of which I might add very little. 

Scheme of the present volnnie. A few words arc neces- 
sary, as to the contents of the present volume. After working 
for some time at the directly historical view of my subject — 
of which work a small book styled " Early Roman Law, Regal 
Period" was the first instalment — I have found it absolutely 
necessary to enter, by way of preliminary, upon some of the 
more general questions of that science, in relation whereto 
legal history has its main use. 

The charge brought, in German controversy, against the 
historical school of jurists, has been that they live in the past, 
dwell exclusively upon that which was, and lose sight of that 
which ought to be. It was, as I liave intimated, a still more 
serious fault, in their antagonists, which called the historical 
school into existence. But there is something in this charge 
of antiquarianism : and although, as I have attempted to 
shew above, the historical method is, per se, of great value for 
the understanding of the individual rules which have come 
down to us from the Romans ; yet, for its still greater value, 
in relation to Jurisprudence, it requires some addition, or 
rather some preface, to connect the present with the past, by 
establishing some community of ideas, and, as far as possible, 
some settled phraseology, 

I have mentioned, above, a false philosophical method. 
But there is a true philosophical method — so ably inaugurated 
by Sir Henry Haine, that any one may well hesitate to fol- 
low, katid passihuB aequis. Its field is the consideration of 
historical fact bearing on law, but not of one period only, 
or of one nation. From the comparison of law here with 
law elsewhere, of law as it is with law as it has been, one 
result at least may be expected — ^that reformers will set out. 



r 
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8 INTllODUCTION. 

armed with some practical knowledge, not with their own 
& priori speculations, in search of law as it ought to be. 

The enquiries, however, contained in the present volume 
bear less directly upon the future of Legislation than upon 
what I have put down above as the most substantial advan- 
tage to be derived by an Englishman from the study of 
Roman Law — the acquisition, namely, of clear ideas upon 
law in general. In point of importance, this should indeed 
come first, as affecting not only those who may be actively 
engaged in legislation but a veiy much larger number. 

What is law, and how are we to define it? not aa a 
matter of phdosophical hypothesis but of practical fact — 
What have people in general meant, and what do they 
now mean, by this and synonymous terms ? is a question of 
interest, if not to every free man, certainly to every law 
student. The same may be said of an enquiry into the 
historical origin of law, and the modes in which it is made, 
or the/urm in which it comes down to us. 

Again, what subdivisions of an immense subject have 
been thought useful — upon what actual difierences they 
depend — what is the importance of those differences and 
the resultant value of the classifications depending upon 
them ? These are considerations of weight both to the 
student who wishes to know an)'thing of his subject, to the 
practitioner who wishes to be anything beyond an empiric, 
and to the legislator who would base his work, not on mere 
benevolent impulse, but on wide views of future utility 
drawn from pMt experience. 

The above are the topics treated in this book. The first 
coincides generally with that portion of Austin's "Province 
of Jurisprudence Determined " (Lectt. 1^6), which belongs 
to Law as distinguished from Ethics", and a few scat- 
tered passages in his "Analysis of Pervading Notions" 
See the remarks of Sir Henr; Maine, E. H. lii. pp. 369, 370. 
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(Lectt, 12 — 27). The long (124 pages) and important Lec- 
ture 6, which contains the subject-matter of the apparently 
omitted Lectures 7 — 11, enters lai^ely into the question of 
the Matorical ongin of law. And this question is so closely 
bound up, not only in Austin's reasoning hut in the nature 
of things, with the definition of law, that I have been obliged, 
after originally adopting another arrangement, to take them 
together. The subject recurs, to a certain extent, iu Austin's 
"Law in relation to its sources and the modes in which it 
begins and ends" (Lectt. 28 — 3D). But my endeavour has 
been to treat this last-named portion of Austin as mainly 
bearing on the latter part of the second topic mentioned 
above, i.e. the modes in which law is made and the /oj-m 
in which it comes down to us. The third topic — the sub- 
divisions of law — coincides with Austin's "Law considered 
with reference to its Purposes and the Subjects with whicli 
it is conversant" (Lectt. 40 — 57), and the first half of the 
" Analysis of Pervading Notions " so far as not already 
considered. Lectures IS — 27 in the last-mentioned portion 
of Austin's work deal mainly with psychological questions 
of consciousness entering into the subject of legal responsi- 
bility, which I have endeavoured to treat in a separate book '. 
Into the more detailed consideration of particular rights and 
duties which occupies several of the lectures and fragments 
at the end of the "Jurisprudence" I do not propose to enter. 
After what has been said above, I need not disclaim any 
wish or expectation to supei-sede Austin. Indeed my object 
throughout has been rather to systematise and preserve what 
suemed best in former authors, than to add fresh views of 
my own. But some service may certainly be done, in the 
present one-sided study of English jurisprudence to which I 
have alluded, by setting forth, in full, the passages, from 

" An AnaljBis of Criminal Liability. Cambridge University PtesB, 18S<i, 
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other authorities, on which Austin coinments, which are not 
alwajs very easy to find, and which are aooordingly, if my ex- 
perience as an examiner goes for anything, very seldom found. 

I have, finally, to express my thanks to Cambridge 
friends for many valuable suggestions and corrections — 
notably to Professors ("owell and Skeat. Unfortunately for 
me, the latter gentleman's admirable Etymological Dictionary 
had not appeared before the greater part of this book was in 
type. I have had a similar loss with regard to the new issue 
of Bosworth's Anglo-Saxon Dictionary. 

In the case of certain books of more than one edition, it 
may be useful to note that the following are those to which 
reference is made : 

Austin, Jurisprudence. 3rd ed. 1869. 

Beutham, Traitea de ISgislatiob. 2nd ed. 1820. 

Blackstone, Chitty'a, witli the original paging printed in tlie 

Bracton, paging of Tottell's edition. 1 5C9. 

Corsaon, Aussprache, ifec. 2nd ed. 1868. 

Curtius, Onindaiige. 5th ed. 1879. 

Hale, History of the Common Law, and AiiiilyBia. Kunning- 
ton. 1779. 

Hobhes, Leviathan. 1651. 

Holland, Elements of Jurisprudence. 2nd ed. 1882. 

Maine, Ancient l«w. 5th od. 1S74, 

„ Early History of Institutions. 1st ed. 1875. 
„ Villiige Communitiea. 3rd ed. 1876. 

Markhy, Elements of Law, &c, 2nd ed. 1874. 

Ortolan, Generalisation, Histoire, and Explication Hiatoriipie 
des Instituts. 8th ed. 1870. 

Savigny, System des lieutigen Eomischen Rechts. 1840. 

Schleicher, Compendium. 2nd ed. 1866. 

Spence, Equitable Jurisdiction of the Court of Chancery. 134G. 

Teuffel, History of Roman literature. Wagner's tranalatioii. 
1873. 



PAET I. 

THE DEFINITION AND ORIGIN OF LAW. 



USCOSSCIOUS DEFINITIOS IS EARLY KAMES OF LAW. 

TTnconscions definition, as ahewn in early names of 
law. Ill opening one of xlic most brilliant and dramatic 
of all written dialogues, Plato puts into his master's mouth 
words, whose affected homeliness perhaps indicates some 
genuine speech of that strange original. "If there ever was 
a fellow," says Socrates, " who, in Iiis talks with other feUows, 
wanted particularly to know exactly what he was talking 
about, I, you must know, am, or at least I believe I am, one 
of those fellows'." In this artless, innocent way we come 
to definitions and counter-definitions, to the discomfiture of 
the successive definers, and ultimately to the rejection of 
popular views upon the particular subject, the substitution 
of a moral rule, and one of the most splendid theories of a 
future life ever conceived by man. For the object of the 
Oorffias is clearly didactic ; it is a sermon rather than an 

' Plato, Gotffaa 453. B. ^7iii yifi.,.lya, Some sach rigmarole aa the above 
ftlways seemed to me the only traa rendeting of this queer ilisjuintEa Bentence 
— wbiuh I do net for a moment believe to be corrupt 
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investigation^ for all its affected homelinesa, it deala iar 
raore with exalted theory tliaii with the actual facts of our 
every day world. 

Ill all definitions of practical mattera there ia some 
danger of doing unintentionally what Plato, of course, did 
intentionally — of straying from the ideas and meanings of 
ordinary men, in pursuit of what the definer conceives to be 
the more logical idea or the more correct meaning. Most 
prejudicial would such an error be in an account of law; 
which, as a matter of history, is of course confined within 
what is and has been, not what, either morally or logically, 
ought to be; which, as a matter of present existence, com- 
prises, among its main factors and ingredients, those very 
popular feelings, those very unscientiGc opinions, which are 
theoretically demolished by the dialectic of Plato, and prac- 
tically shaken by the analysis of Austin. 

The clearing of popular ideas^tho discarding of any 
isolated notion obviously incongruous with those which it 
traditionally accompanies, is certainly desirable: still, in 
subjects not of speculation but of practice, to draw the 
tempting circle of a narrow logical definition will often be 
to exclude matter of indisputable reality and admitted 
utility. 

I wish, then, in defining, or leaving half-undefined, what 
we understand by the English word law, and certain corre- 
sponding terms in other languages, expressly to enquire what 
is and has been so understood by people in general: not 
merely by lawyers, and, still less, by philosophers and moral- 
ists. Upon that popular understanding rest in great measure 
the possibilities for the origination of law and the motives 
for obedience to it : so far as definitions express that popular 
understanding they appear to be valuable : beyond, there 
seems, I must confess, to me, little but idle hair-splitting or 
mischievous dogmatism. 



IS EAKLY NAMES OF LAW. 13 

I use the expression, what is and has been understood, 
advisedly, because an attempt to arrive at the popular under- 
standing, which is my object, by data exclusively modern, 
would certainly fail, for two reasons. 

First — the popular conception, the bundle of ideas con- 
nected by ordinary people with an old word, is not the work 
of any single generation but Jhe growth of long time. In 
spite of the changes which such a conception generally 
undergoes, it is still a heritage of the past, and, without a 
reference to the past, some latent point is sure to escape us. 

Nor, in the second place, can we overlook a certain 
disturbing effect due to the modern attempts at strict or 
philosophical definition. The influence of these with the 
literary class, and with the more highly educated class of 
practical men, is very great ; and, though I doubt whether 
they poBsess the same permanence as the popular conception, 
they can certainly cast it into the shade, and appear, for 
their term of existence, to supersede it. 

We must, then, go hack to a period preceding that of 
definitions, philosophical or juridical, if we wish to grasp the 
popular conception of law. We must avail ourselves of the 
unconscious dejtnitimi involved in the use of the oldest and 
simplest names by which that conception has been expressed. 
These names, if we can get at their original meaning, will 
obviously preserve to us that property, which the men, who 
used the word, considered most important or most striking 
in the thing. An enquiry of this kind might be cai-ried, 
with interest and profit, into the whole number of law- 
abiding peoples, past and present ; and, in proportion to its 
extent, would probably be the truth of the generalisation 
obtained. But so wide a treatment of the subject would be 
totally inconsistent with the space that can be devoted to it 
in the present work. I can only, therefore, take certain 
leading instances, drawn from languages within our own 
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ethnological circle, particularly from the Latin language and 
from that of our own immediate ancestors. 

In considering these we have, over our predecessors, the 
great advantage of an immense advance in comparative 
philology, which has, Tvithin very recent times, grown to the 
position of an exact science — a science whose laws are quite 
sufficiently ostabhshed to raise it ahove the popular distrust 
in which it is still unjustly held; whose aid is the most 
important that can be obtained for the solution of any 
historical problem belonging to a preliterary period. 

Some caution, however, is obviously necessary in availing 
ourselves of that aid. Etymology will give us, with some- 
thing approaching to certainty, the root, and therefore the 
general meaning, of the oldest and simplest names for law. 
But, that the original meaning of these names has in the 
course of time become considerably modified, is no pecu- 
liarity of law, as it is one of the commonest phenomena in 
all language of ordinary hfe. 

A signification originally general and simple becomes, 
sometimes specialised, sometimes complicated with other 
ideas quite foreign to the original one. The later meaning 
can be as distinctly proved by literary usage as the former 
can be inferred by comparative philology. Neither can 
possibly be ignored, and some of the most fallacious reasoning 
is based upon the Procrustean forcing of an old word within 
the narrow limits of what was undoubtedly its first sense. 

If, then, we wish to get a true idea of law, as ap- 
prehended by a people and unconsciously defined in their 
language, we must generally consider, not only the deriva- 
tional meaning of its national name, but also the concrete 
idea gathered round that name in the using. And to this 
latter idea we may sometimes be led, singularly enough, by 
obviously false and absurd derivations, if framed while the 
particular body of law was still a vital reality. The last 
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class of indicia, however, belong ratlier to tlie epoch of 
conscious definitions, on the proper use of which I liave here 
a few words to say, before I come to the subject in detail. 

Definitions of law framed by mere philosophers have, 
doubtless, their didactic uses, but are, for our present pur- 
pose, of little service. Their aim is usually, without disguise, 
. the establishment of a moral, not the ascertainment of a 
fact. Many definitions occurring in Plato's dialogues, par- 
ticularly those which depend upon quasi-deri vat ions, furnish 
a good example of what I mean. 

Definitions, on the other hand, framed by more or les.i 
practical jurisfci, while tbey generally exclude some part of 
the popular conception, do imdoubtedly furnish eome key 
to it, because tbey are made with some reference to the 
professional view of an actual state of things. They may 
therefore well supplement and complete the information 
drawn from the literary usage and true derivational meaning 
of the words under our consideration. But these later- 
named sources of knowledge should, as it seems to me, 
occupy the first place. I shall therefore open the subject by 
considering the meaning of names for law, among the 
Komans, the Greeks, and our own Teutonic ancestors, pro- 
ceeding afterwards to deal with conscious or intended 
definitions. 




CHAPTER II. 
EARLY NAMES OF LAW: ROMAN. 

Jus not JiissTun. In treating of law in general, a propos 
of Roman law in particular, we naturally come first to con- 
sider the ambiguous term jus'. Here, recent philology does 
us yeoman's service at the very outset, ia destroying an 
old derivation, tempting but false, which has, I think, 
something to do with the strengthening if not with the 
framing of a very questionable modem theory. 

The identification of jus with jusswn, that which ia com- 
manded, though not occurring, to my knowledge, in any 
good classical authority, Las found favour with many writers 
old and new*. I cannot find this view anywhere adopted, 
in 80 many words, by Austin', but no one can help re- 

' I abandon, with regret, what I atill believe to be the hotter spelliiig of 
the palatal and labial epiiant (see Eaily Boman Laviv.). But I havcfoand 
that j' and v are more intelligible to ordinitry law students, who ore not 
iaTariably philologerB. I am also greatly influenced by Ihe eiiample of good 
madem grammariaiia who adopt the modern j be well as the email ^, 

" II the phrase ■ quod populus nitimum juBsiBset, id jus ratumque esse ' 
attribated by Livy (0. 33) to Ap. Claudius Caecns, dates, as is not impossible, 
from the time of that great jurist, the father of Boman prose composiUoa, a 
derivation of jus from juhea may have had some vogue, at least among the 
Roman professional class, three hundred years before Christ. 

Ortolan (GdnSraJ. §8) and many others take JMB^jjiBaum, more Irom tradi- 
tion, doubtless, than investigation. Of such derivations as that a Joi'it 
nomine (Grotius Prolegg. 1 12) I need not apeak. Yet Husohke (' Sacramen- 
tum,' iSc, pp. 373, 381) positively reprodnees this. 

" For it is not the same thing to say (Austin 18. p. J3I. n. 08) Vuitis 
that which iajussum.' 
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cognising a clear result of it, under the prominence given iu 
command in tliat author's definition of law. 

Now, the root of Jus — in fact, we may say, the word itself 
— is undoubtedly represented in the first syllable oijubeo and 
jussum; and the old formula of proposing a Roman lex — 
Velitis, jubeatin, Quirites — may point to a derivation of jitbeo 
from jaa-kibeo, hold or take for jiis. But, as jubeo and jus- 
sutH, whatever be the proper derivation of the former, and 
whatever be its real relation to the latter, must both of 
them etymologically follow and not precede jus ; the original 
meaning oijus has to he determined on entirely independent 
grounds, and cannot, at least on these, be identified with 
command*. 

Tme derivation of J'OS. Modem etymologists agree in de- 
riving jus from the Indo-Germanie root, which appears in San- 
skrit as YU and YUJ, in Greek as ZT°, and in Latin as JU 
(pronounced YU). Its primary meaning is that of joining, or 
putting one thing to another, which appears clearly enough in 
the two or three instances given below°. From the Sanskrit 
form comes the old Vedie word yds and the Zend i/aos. The 

' Corflaen(BeitrSge,4aiJ makes jiibe™ come Sromjue-hibeTe, and so mean 
■■ tiir Eeclit halten, orklaren " ; to whiuh derivation he adheiea (Ausspracbe, 
Ice. 3. 1027) in epite of the objections of Benfej [Jubeo and seine Tern aniile, 
p, a) who derives the word from jam and dbS, or dhaya, witli change of 
ith into b, making liie meaning " ola Becht hinatellen". Corasen ultimateij; 
agrees vith Benfey io taking au original jvspsi or joitspsi as the foundation 
afjiMi (loco. citt.). Jiasiia is, according to Benfey (ib. p. '16) iromjoiitpius, 
according to Corasen from Jowtus (on which very questionable step see 
Roby, Latin Grammar, 1. Iviii.). No theory of the perfect indicative and 
passive participle, that I have seen, is satisfactory to me. Corseeu's deri- 
vation of the present tense is perhaps the best. But, in any case, no phi- 
lologer dreams of deriving jfu fromjustum. 

' Here, as in many cases, Greek j = DY, the D being 'parasitic'. Cnrtius, 
Orundziige, pp. 621—627. 

• Greek ^ar, jiilyi't'/u, &<:. ; Latin jagum, jango, cmijux, &c. ; Gothic 
yuk'j English yoke. 

C.J. 'i 
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aignification of these words, whose analogy to jus is evident at 
fii-st sight, has been early contested : but Benfey, I think, suc- 
ceeds in shewing that all their usages may be reconciled with 
the idea of Fitness or the Fitting'. This is what he conceives 
to be the original meaning of the Latin jaa, which Corssen, aa I 
understand hira, takes to express a simple binding character". 
The former idea is much the more clearly descended from 
that of the root YU, which expresses connexion rather than con- 
straint. And this meaning oi jus, as "that which is fitting", 
derives some additional support from expressions in the 
Vedic hymns, where yds may certainly be without difficulty 
translated "what ia fitting or suitable'". 

Goodness or acceptableness is the idea expressed by two 
or three old Gothic words which appear to be derived from 
tha same original root, and which bear a curious resemblance 
to the Latin jiw". 

Early usage of Jus. I pass now from derivation to the 
earliest actual usages of the wordjws and its adverb or ablative 
case. The heartless verdict of the younger Africanus, upon 
his kinsman's murder, declared that Gracchus was slain jure"- 
The phrase comes from the Twelve Tables'^, where it is said 
of the killing of a nocturnal thief. In the technical phraseology 
of Roman legislature the question was said to be put and the 

' Jubeo and seme Terwandte, p. 13. 

" Beitriige, 431. Benfeywaverssomewhatia this direction, ib. pp. 13,34. 

• E.g. Big Veda 3. 17. 3 and i. 12. 6 where a'ani and ySs aie prayed for, 
Botli words are of doabtful aignification. It seems, however, probable lliat 
sam is a negative term moaning freedom from some erO, and ySi a positive 
one meaning the presence of some good. 

'" luea, inferred from the comparative imiza, "besaer": iuaf M, 'Annehm- 
lioiikeit', Benfey, ib. p, 15. See Massmonn (Ulfilaa, p. TD9J on tiu, luiixa 
niean (GalaUans i. 1). Skeat (Moesogotbtc Gloaaary, p. 112) takes iui = 
light, easy. 

1' Periocha liv. 59, Jure caeaum videri. 

" Macrobios, Bat. 1. i. 19, Si aos furtam faxeit (Cujocius, loi factum it() 
ai im occiaic jure caeaua eato. 
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statute enacted jure", the same adverb being applied to the 
making of a tejitameDt per aea et libram in the very old 
formula used by the familiae emptor". "Lawfully" is, of 
course, the natural and obvious translation of jure in all 
these passages : but it will also perfectly woll bear the 
meaning "in a fitting, orderly or regular manner". 

An undoubtedly old use of the nominative jus occurs in 
the two well-known passages from the Twelve Tables enacting 
that the terms of a man's testamentary disposition, and the 
terms of the oral declaration in a neanim and mancipium, are 
to be, or to be regarded as, jus — "ita jus esto"". That the 
word esto may be, in such cases, translated "let it be re- 
garded as "—not simply "let it be" — is, to my mind, clear 
from the old formula of predecemviral law paricidas esto", 
where, unless the word paritddas directly expresses some 
mode of punishment, esto must have the freer meaning here 
referred to. This phrase ita jus esto is in fact explained by 
Gains" as directing that the act8-in-law specified should be 
regarded as valid, an explanation borne out by the occurrence 
of the word ratum (valid) aa an almost synonymous expletive 
otjas in a similar legal phrase of the last republican period". 

"Let it be regarded as orderly or regular" appears then, 
to me, to give an original signification for jtts esto, which at 
once agrera with the derivation above accepted and passes 
easily into the ultimate practical meaning "let it be valid". 
So, if we seek an original meaning for jure, "let him be 

" Sotae Prolii. P. I, K. populumjiire rogavit. P. Q. L S. popi;lusq.ue 

" Gains 2, 101, 5110 lujure teitamentum facere possis. 

" FestiiB, Suiicupata, Miiller 173 (F), cum Jiexum faciet rHa■nci}/iamq^Ie, 
uli lingmt nuTicupastit, ita jut eilo. Giiiua, 2. 224, idqae lex xii. tabolarum 
pemuttere videbatoi qua oaTetui ut, qtiod qmsqne de sua re teatalus esset, ii 
i^timn baberetnr hia verbis uli legaasU suae re> {etc), ita jus esto. 

" Festos, Parrid, Mffller 231 (P). See my Early Koman Law, p. 44. 

" Lex Bubria (49 or 48 B.C.} line 20ji« ratamqae eilo. 
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regarded as fittingly or orderly put to death" gives good' 
sense in the case of the nocturnal thief, whereas "in a binding 
manner " would be absurd. 

Judex and Judicare. We are, as I have intimated, 
bound to (fo behind the obvious translations law and lawful, 
when we are enquiring what law originally meant. But it 
is clear that the word jus must have attained, at the time of 
the Twelve Tables or even earher, besides its original and 
proper meaning, to a technical one very like our complex 
idea of lavi. The words jvdex and judicare occur in that 
Code and in formulae which may be still older. Tbejudea: of 
the Twelve Tables is most probably not to he identified wilh 
the Praetor's delegate in civil cases uuder the formulary 
system, but with the officers mentioned in the ancient words, 
of summons to a meeting of the centuries" — the two chief 
magistrates, namely, of the republic, whom we usually 
designate by their later style of consuls. Again, the word 
judicare already occurs to express criminal jurisdiction" in 
the formula for trial of treason ; a formula which is probably 
as old as the beginning of the republic, and is made out by 
our authorities to be older. 

The etymological composition of the words judex and 
judicare is clear enough. The second limb of the compound 
comes from the Aryan root of the Greek BeiKvvvai and the 
German zeigen, which appears to have been narrowed, in the 
Latin dicere. from the meaning of indication generally'" to 
that of oral declaration. This may very possibly have arisen 
from its technical use in law Latin to express the magistrate's 
oral declaration of what viAsjus. 

" Yarro, h. L. 6. 88. C. Calpuritt, cos. dicit, eoca ad conreHtioaeM 
omnti Qairiiei hue ad me, AcoeuanB dioil sic : omnei Quirilei ite ad conveit' 
tionen hoc adjudicea. 

" Livy, 1. 26. DatnavlHperduellioneinjudieent. 

'■" Burtiving in index and, I tliini, in dfofa eausa, for form's sakp, for 
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In accordance with what has been said above, upon tiic? 
speedy development, or ratber narrowing, of ^^iis into a techni- 
cal term, we may take "declaration of the law" as a fair 
rendering of the idea conveyed hy judex &nd judicare to very 
early, if not the very earliest, employers of those words. But, 
if any original and proper signification of the first syllable 
still subsisted, such signification in all probability was "that 
which ia fitting, oi'derly, or regular ". 

The use of j'hs to designate the place where jus is declared 
or administered, dates from the Twelve Tables" and is so 
natural as to require no explanation, Being the name of 
the original court, it became the de.signation of principal, as 
distinguished from delegated, jurisdiction: though the de- 
legate judge, somewhat inconsistently, took the name of the 
■principal one, when the latter assumed, or confined himself 
to, the styles o( praetor and consul. 

Stumnary, The meaning, then, of jus = law, as deter- 
mined, not merely by derivation, but by the uses of the word 
and of the words judex and judicare coexistent with it in the 
earliest times from which we have continuous phraseology 
surviving, seems to be what is fitting, orderly and regular, 
particularly what is declared to be so by a judge. We shall 
adhere at once to the sounder etymology of the forms and 
to the better interpretation of the technical expressions above 
cited, if we regard j'ms as matter of rwJe (that which is re^rw^j") 
administered (but not made) by a magistrate: and this mean- 
ing continues applicable to the word so long as the word has 
any accurate meaning at all. 

Jura. It may be remarked, finally, that, in the early 
use of this the oldest Roman term for law, there is no sign of 
plurality, which otherwise might, as in the case of the Greek 
0i/iiaT£<i, incline us to identify the first Roman conception 
t»f law with that of a mass of individual judgments. The 

*■ Si in jut vocal. Ciceio de Legg. 2. 4. fl. Gellias 20, I, 25, &a. 
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few cases where jm (= law) occurs in the plural belong to 
later general literature, not to the decemviral period or to 
technical law language. Where the term appeaJB to be used 
with any degree of accurate meaning, jura are distinguished 
from leges (statutes) as being said condi, an ambiguous 
word, but apparently signifying ratlier the putting into 
order of existing matter than the creation of new, or the 
imposition of either. It was specially the work of experts 
who wrote or delivered opinions on the old, or at least 
the Hon -statutory, law of Rome'". Tliese principles of old 
law appear to be intended wherever jura are opposed to 
leges". Alone, the term is used with great laxity for almost 
any principles or rules which can be called laws in the widest 
and vaguest sense". But such uses throw little or no light 
upon the original signification oijits. 

Jus = right. I pass from the comparatively unimportant 
use of ^iH-d = rules or pnnciples of law, to another use of jus, 

=• In Plantus' Epidiena (184 b.c.) 1. 2. 109. hie potent cavere reote jnra 
qniet leges tenet, jura might be sugfieated by the plural Itges ; bnt inS. 4. 89 
of the same plaj, qui omniiuD Legum atque jurom fictor conditoi olaet.juTii 
would seem already to have an iudependeot existence in connexion with the 
word cfindem. Here, aa in GaiuB' jura eomfere— said (1. 7) of the imperial 
pradenUs — to p\it pre-exiitent taatleT in order or abape ia a possible and 
perhaps the best meaning for coniEere. Livy, however, when he speaks (3. 
38) of the decemviri being appointed ad oondenda nana jura means by 
condere to found and, hjjara, alatutei. Of the various lai eipreasions naed 
by Pomponias, Dig. 1. 2. 2, fimdaverunt [§ 39) is, I think, suggested by the 
more ordinary meaning of condere; jura regere (g lij) may be to regulate 
either legal relationa (rights) or rules of law; in jiii'it reddebant (§ U) 
the meaning may be "delivered rules of law," but more probably jura 
simply =j>u (ttranslate " admioistered jastiee"). 

i» Horftoe, Ep. 1. 16. 40, 41, 

Vir bonus est quia? 
Qui conEuIta patrom qui leges juiaque servat. 

■* Cieeto pro Caecina, 12. 34 : 17. 49. 1 Off. 8. 26, iSc. : Caosar, B, C. 1. S". 
3. 8e3 too JuBt. Instt. 1. 2. 8, 11. 
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arly established, both for singular and plural, in teclmical 
phraseology, thoygh I do not know that it can be clearly 
made out in the preliterary period. The two meanings of 
the word — Law and Might — are familiar to us in the writings 
of the classical jurists, and a similar ambiguity has either 
descended from the Latin or arisen independently in most 
modem languages. Jus, diritto, derecho, droit and Recht, not 
only mean law in general, as distinguished from an individual 
enactment, but they also mean, sometimes a particular right, 
aa a faculty or power supported by law, sometimes right, or 
what is right, in general. 

If the historical order of these double or treble meanings 
can be established and kept in view, they are of value as 
throwing light upon the original conception of fundamental 
juridical ideas: usually, they are a mere source of confusion. 
This last remark applies, I presume to think, oven in the 
case of Grotius' Prolegomena and first chapter, where the 
reasoning would have been as strong, and the meaning much 
clearer, had the author throughout avoided that ambiguity, 
to which he does indeed advert, but of which he seems 
unconsciously to avail himself". A still stronger instance, 
from earlier times, is to be found in the most unsatisfactory 
farrago at the beginning of Justinian's Institutes, a passage 
mainly due to Ulpian", 

^ See De Jure Belli ac Pacis, 1. 1. 3, 6, 9, tor ji« = juBlice, right, aod law. 

" Just, lustt. I. 1. pr.,TaluDtaa jiisBaiiincui([uetiibuendi. Herejus = aQ 
inaividnal'H right or rigliti. 

lb. 1. 1, 1, JoriBpradentiaeBtdiiinarumatqUB hmnacanim retum notilia, 
jaati atqae injaxti Bcientia. Ct. 3, Juris praecepta aunt haec : honeste 
vivere, altenun non laedere, eunm caique tribneie. DlpEan Dig. 1. 1. 10 is 
the saaice ol these two dicta, in which jui approsimatoa to one form of the 
" law of natuie " ; see below, p. 118. 

lb. 1. 1. i, Jua (inferred from comparison with 8) .. .publicum et privatum. 
'Haejiia — tlie law o! a particnlar country. 

lb, 1. 1. 2, Jura populL Komani, Here jus = aa individnal law or mle of 



24> EAELY NAMES OF LAW: nOM.lN. 

So far, the aiubiguity only really affects the general name 
and definition of law: it has been extended, among nit)dems, 
by its importation into the subdivisions of the subject, which 
ancient writers designated under the comparatively clear 
titles of jits personaruvi and jys rerum. These titles, ex- 
panded into plurals, proba.bly by some admiring glosmtor, 
have led to our own Hale and Blackatone's "Eif/hta of Per- 
sons," and still more unhappy "Eights of Things"". Wh.at 
labyrinths of modem metaphysic may be struggled tbrougii 
on the subject of Mecht, Austin ia merciful enough merely to 
indicate. The confusion of thought referred to is well pointed 
out and cleared up in a note to his sixth lecture*'. And, as 
the English language is now free from this confusion, there ia 
an exceptional convenience in the use of the EngUsh terra 
Law, whose two meanings, of individual statute and law 
general, are easily kept asunder by the use of articles, while 
both are perfectly distinct from eitlier that of a right in par- 
ticulars or right in general. 

Derivation of jus = right. The meaning ofy«s = riglit ii 
I think, taken by Eenfey to arise directly from the original 
idea of that which is fitting^, Whatis fitting is right gi 
rally, and what is fitting or right /or an individual is his right. 
Oorasen never, to my knowledge, divides the ambiguous 
Mecht, by which he translates Jus, into its two signification a. 
For my own part, while I would by no means reject the 
view of Eenfey, I seem, as regards actual usage, to trace jus 
right rather from the developed or specialised meaning of 
jus= km, through the medium of procedure. 

The word jurgium was in the classical period applied tr* 
oral altercation as distinguished from blows'*. So Cicero, 

" Hale, Analysis of the Law, §1. BlaoliBtoue, Comra. 1. 1. p. 122. 
-' pBge 293, note v. ^ Jubeo und eeine Verwaodte, p. 12. 

" Jnigia prolodunt, sad moi et pocula torques 

Saucina in. Juvenal G. 20. 
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commenting with a Elackstonian complacency on tlie phrase 
sijurgavt, makes it a point of proper feeling and expression 
in the Decemviri that they do not apeak of litigation — a 
thing incredible between neighbours — but of jargation". 
Varro shews that the two are the same, and Festua gives 
Tis at once the equation, Jargatio = juris actio^. The phraai?, 
then, of the Twelve Tables, si jurgant, practically means "if 
they go to law ". 

The latter part of the word ia on the better authority™ 
from agere. The first part, in spite of the later phrase lege 
agere, I am inclined to suppose jus (ace.) not jure (abl.) 
because of a similar expression jas/eet occumug m the form 
of vindicalio which it is quite possible may be older than the 
Twelve Tables". 

It ia impossible to say whether "to do that which is regu- 
lar" or "to drive, set in motion, the law" is the original mean- 
ing of jtcs agere: I am inclined to the former for jus facere"'. 
But it is clear that from these phrases might veiy naturally 
come the idea of working or setting in motion such power of 
the worker {actor) as was in regular course, or supported by 
law: Le. hia right. This stage of meaning ia, in fact, sup- 
posed by many good authorities to have been already reached 

" Cicero do Bep. 4 apntl Nonium pp. 430, 431, Admicoi neo remm 
loliini sed verboram elinm eleganliam. Si jurganl, iaquit Beufivoloriiiu 
unceiiatio. non lis inmiicorum, jargiam dicitar. Jargore igitnr le£ pntat 

" Varro, L. L. 7. 33, iuzgio id est litibns. Festns (P) 109 (MiiUtr), 
Jujaiio, id est, joria actio. 

■ The derivation jurjare =JBrs Jirgtre of Elityoliias (2. 7) is not worth 
ttUoh beyond ahewing that this anther probably couaidercd jm in jwrpore to 
be Ifdc, not right. 

" Ga. 4. 16. Jm feci fictct viadictam impiund. Feci (For the fOTmerly 
MWpirfpo-eiji) is due to Stademnnd'a recension. 

" 1 believe both the extended meaning of agere (see Martial Epig. 1. 80) 
»nS the narrowed meaning of direre (abore, p. 20), aa compared with thoao 
of llwr Indo.Earopeon roota, to bo due to Boman procedure. 
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in the formvila of vindication above referred to, which they 
translate (in my opinion wrongly) "I have exercised a right." 
A good instance of ambiguity between jus = that which is 
regular or right, and jus = an individual's right, from the 
beginning of the literary period, is given below". 

It does not seem that jiis = right can be much explained 
or accounted for by the later legal expressions sui juris and 
alieni juris. The meaning of control, which appears here, is 
at least as well derived from the signification established for 
jus, of power supported by law [right), as from Corssen's 
questionable one, of original constraint. 

Justus. A few words may be here added on the adjec- 
tive or participle j'wsiMS; less on account of any light which 
the explanation of that word throws on jus, than because of 
Austin's preposterous derivation oi Just from that which is 
commanded. I have collected his slightly inconsistent dicta 
on this subject in a note". Etymologically, the dependence 
of justness upon command is quite untenable. If there is a 
relationship of lineal descent between justum and jussum the 
I'ormer is the ancestor, the latter the descendant. This is 

* PlautuB, Triaummua, B. 3. 37. CA. jus hio orat {pUadi what ii riitht, 
for orat is not — poscit]. LY. impetrabit, tc advocato atqne Brbitro. He 
shall obtain A>> rights, S/q, 

" Austin 18, p. 421. "To fulfil tha dnty which the command im- 
poBes is just or I'ighi. That is to say, the party does the act, or the party 
observes the torbearanoe, which w jussiim or directvm by the author of the 
commaad," and, in the note, "Jvat la that which iajussuni, the past participle 
oSjubeo." A man is, according to Austin, jiut who fulfils upontaneojisly that 
which is ju/tum oi ordained : hut ihe origin of the human quality ot 
digposition called juslice ifl traced in the main to fear of the evils by vhich 
our duties are eanctioned, some alight admixtnie being allowed of a perception 
of the utility of justice, Lect. 22, pp. 463, i. In somewhat varied terms 
" fliat which isjusf conforms to a determinate law.jiuffe^ being the conformity 
of a given object to the same or a simUar measure," Lect. G, p. 376, note s. 
(In this note it would almost seem that the idea of adjiutmeat had Leeu 
present to the author's mind.) 
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the order in which jussum is derived by Corssen from jus, 
through a supposed intermediate verb Jousere or jousSre'^. 
The intermediate appears somewhat unnecessary, by the side 
o(/as and/astue, nor am I aware of any etymological objec- 
tion to deriving Justus directly from j«s, in the original signi- 
fication of regular. Such an original signification seems best 
to explain the somewhat puzzling use of Justus in the sense 
of full or complete which probably occurs in the Twelve 
Tables'* and certainly in later Latin: it agrees entirely with 
justa meaning the ordinary rites of sepulture". Conformity 
tvitk rule may undoubtedly be predicated of most of the 
objects here described as just.- but it is rule as expressing 
regularity of occurrence, not command. 

Sometimes Justus appears to be taken from the de- 
veloped or specialised sense of j!(s { = law), so as to be almost 
exactly equivalent to our lawful". How the word ultimately 
reached the wide and somewhat vague moral signification in 
which we know it, is difficult to say. It might be a question 
whether Greek theories of the philosopher's completeness, 
rendered by the Latin use of Justus referred to above, may 
not have as much to do with the Latin moral jiistice, as the 
original idea of regularity and order, or the secondary one of 
law". But undoubtedly command does not enter into the 

" Beitrage, 422. I do not, however, believe that jiwdisoonld have become 
Justus, as I perfectly agree with Rohy's remarks (Latin Grammar, i. p. Iviii.) 
oo the •' Btabilitj" of st. See above, note i. 

* The interval allowed the judgement debtor, for payment— juiiica lis xxx 
rfiwjtulisiinto— qnotedbyGellius (20. 1. 42). Gellins' own explanation that 
the jaiti dies are ajusUtium, oz interstice and cessation of law, may convey, 
lite raarij snch explanations, an independent fact, but has no derivational 
Tolne- la jmtvm iter (Caesar, B. C. I. 2S), jiuta victoria (Cicero ad Fam. 2. 
10. 2), and jtKia muri alHtada {Caesar, B. G. 7. 23] the notion of romjije(<: 
ma; clearly come from that of reguJar. 

" E.g. Sallnst, .Ing. 11: Caeaar, B. G. fl. 18. 

" E.g. Jnsta mot, jnetae nuptioe, &e. 

■-' What, for inatacce, has juttice, in onrsenae.todo with the impervious- 
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question at all: that which is commanded being, as I have 
shewn, no etymological ancestor of that which is justy but a 
collateral relative in a lower degree from their common 
ancestor. 

ness of Horace^s tenax propositi (Odd. 3. 2. 1), the whole of whose laudation 
cannot turn merely upon his tenacitas propositi ? On the other hand, this 
Justus is exactly the r^keoi, in se ipso tottis &c., in quern manca ruit semper 
fortuna. Id. Satt. 2. 7. 86, 88. 
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Lex. In considering the original meauiiig of lex, that 
is, the uncunsciovs definition of the thing by those who first 
used the word, we must take some notice of a conscious 
definition, which throwa light upon that original meaning, 
and, to ray mind, decides the question between two conflicting 
derivations. 

C. Ateius Capito, the lawjer-coiirtier promoted by Au- 
gustus', the rigid stickler for antiquity', has left us a defini- 
tion of lex preserved in Gelliua' Attic Nights', which is 
clearly the origin of those given by Gaius' and Justinian". 
and may fairly be taken to represent the constitutional 
tradition of Gome. 

^ Tacitoe, Ann. 3. TS, Consulatimi ei adoelerBverat Auguatas nt Lsbeo- 
nem AstiBtium isdem artibUE praeaellBntem digUBtione ejus magistratun 

anteiret. Labeo incoiTaptit libertate et ob id fama celebratioi: Capiloniij 

obsequium domiDEuitibaa magia probabatur. 

' PompoDins, Dig. 1. 2. 2. J7, Ateiua Capito in his iiuae ei tradita 
fneranl perseverabat : Labeo,,.pliirima innovare inatituit. 

> Gelliua, 10. SO. 2, Ateiiia Capito publioi privatiqne jaris peritiBBinms 
quid lex eeeet hisce verbis definivit : Lex, inqnit, eat generole jasBum populi 
aut plebis rewrite tQagistrata. 

* GaiuB 1. 3. 

' JtibI. Inalt. 1. 3 i. 
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" A lex ia a general command of the people or the plebs 
on questiou by a magistrate," What the generality of com- 
mand means will be considered elsewhere": the part of the 
definition, which bears most upon the original meaning of 
lej.; ia the mode in which lex is made. 

The fact, then, of lex being a command, necessarily iu- 
volvea some statement and expression to those whom ihe 
command ia to bind. The fact of its being the command of 
a number (i.e. here, the people or pleba), as necessarily in- 
volves its statement to those by whom it is made. This 
statement is, in fact, expressed by the final words of the 
definition, which speak of question put by the magistrate. 
There are well-known technical forma for that question and 
the alternative answers to it'. And the passing of lef/es on 
proposal to and acceptance by the people is matter of con- 
tinuous tradition and history iiom the foundation of Rome 
to the Empire. 

I shall not here enter into the question, which the above 
definition suggests, of actual identity between those who 
make the law anil those who are to be bound by it : nor into 
the modern principle of repre&entation, and Blackatone's doc- 
trine that a statnte ia published to a nation when it receives 
the assent of that nation's representatives'. The circura- 

" Boe below, pp. Ul— 113. 

'' T. Quinetiut Crispinat cos. pupulumjure rogacit populatque jure scii-i'l, 
do., IB the beginiung o( the Lei Quinctia. de Aquaeductlbag (9 b.c.) preserved 
b; Frontinns (de Aquocd. I2S). Oellins (a. 19. 9) ({iveB a oommoa form for 
arrogatian (which was by enaotnient>, Veiitii juhealia uti, &e. Haec ita 
titi dixi ita vat, Qairitei, rogo. The affinnative answai was itti rogos^aye. 
See lAvj 6. 38, fi, Ciim...i(li rogat primaa tribuH dioerent. Uti Togai looks 
hke au old phrase, though I cannot date its first uaage. Neither this phrase 
nor antiqito (I reject) ooonrs in Probaa' Notae. They ate wade coeval by 
AngUfltinasldelegibas. p. 34) who ia Gerhard's anlhority for V. B. = u(i"roi;n« 
and A. = an(!5tw. The verb antiqiiare is common enoogli iu Cicero and Livj'. 

* Blaokstone, Comm. 1. 3, p. 183. Austin's treatment of this precioQs 
piece of reasoning [Lect. 29, p. 642) is eertniuly not altogether andeaerved. 
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Stance of public oral statement, and that in the way not of 
mere declaration by the magistrate but of proposal to tlie 
people, is the only point upon which I at present wish to 
rely in lex, and is a point which may be considered as fully 
established by all Roman authority, independently of deri- 
vation. 

DeriTation of les. When therefore we come to deri- 
vation, I am disposed, against modern authority, to accept 
the old-fashioned etymology of this word, which connects it 
with legere and Xe'^etw, rather than with ligare to bind'. 

The root-meaning of the two former words is to pick, or 
take things one after the other. Buttmann'" has clearly 
shewn how from this comes, in Greek, through the notion of 
reckoning or enumerating, that of narraiion and ultimately of 
speech in general; an order of ideas which finds its parallel 
in the German zdhlen, erzdhlen, and in the double meaning 
of our ovm words tell and tale". In Latin the same original 
idea has arrived at the slightly varied one not of speaking 
but of reading. This cannot be an intrinsically difficult or 
unnatural transition, as we find, quite independently, the 
double meanings of pick up and read in tlie German lesen. 

There may however he a particular intermediate step 
traceable, in old military practice, at itome. The legio, later 
known to us as a division of the Roman army, was no doubt 
originally the picking out of the men who were to serve^'. 

* Varra, L. L. 6. S6. Legere dictum ijund leguntur ab ocnlia liUeroe 

Ugei qooe lectae et ad populom lat»t ^naa obnervet. Varrn meaaa leli^ction. 
not reading, bb is shewn b; tlie context. See too Cicero de legibue, 1. 6. 19, 
Noa delectus vim in lege pouimas. For the other derivation [ligare) b 
below, note 14. 

" LeiUoguB, \/yiiv, 4o. 

" Milton, L' Allegro, G7: 

And every shepherd tella hie tale 
Under the hawtliorn in the dale. 

'- Vano, L. L. 5. 87, Legio qaod leguntar militoa in dekctn. 
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Both the thing and the name are probably as old as the* 
Servian syBtem, of which one of the piimaiy features was, 
according to all our accounts, a muster-roll for military 
service". A reading out from that roll is by no means aa 
impossibility, and an association of the idea of such an act 
with that of selection would help towards the meaning o£ 
legere = read. 

Lex publico, legare, lex maacipi Referring, for th& 
other derivations of lex accepted by modern authors, tO' 
a note", I come now to consider whether the notion of read- 
ing is reconcileahle, not only with the characteristic oi public 
declaration which we have recognised as essential in ths' 
Roman lez — law, hut also with the early uses of the word 
lej: itself. 

A very interesting expression, which has not attracted 
from commentators all the notice that its difficulty deserves, 
occurs in the form of will by purchase and sale, technically 

'• Tarro connects the earliest Ugio with the three so-ealled BomnJian 
tribes; L. L. 6. 89. 

" CorBsen (Aasapr. 1. 44u) rejects the oonnciion of kx with \iyiiv 
legere, taking the first from LAG (in Skt. = anhaf ten, anheften) a coordinate 
form of which, LIG, is the origin 01 lignre, religio, &o. Cnrtiufl (GrnndB. 
g 538, p. 364) holds that lex cannot mean speech, bat favonra Lottner' 
oonneiion of it with Noraa Bg, Englieh law and the Greek Xe^- (see also 
Buttmann's Leiilogns, \lyfw, ftc. § 9). Schleicher (Compendium, § 48, Pi 
87) must, I think, follow nearly (he same order of ideas aa mjself for lex, 
when he connects it with Ugo, ich saiamele, lete. To return to ISg, law and. 
\ex- \ the original root of all these is LAEH, which cypresses the idea of 
lying down. I do not think lex cornea from this toot, though I prefer that 
derivatioii to Corssen's. The confusion of derivatiyes from LAG and LAEH 
ia oa old aa the well-known ei:aminer'a catch (which wonld eeem to have 
been intended as a sort of pun) ahout Proteus, Horn. Od. 4. 451, 



where X/7( = reckoned ; X^STo^laidhini down. 
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described as by copper and balance {per aes et librara). 
This form is evidently of great antiquity ; part, indeed, of its 
phraseology being best explained by a recognition of the 
original meaning {take) of the verb emere", though the 
specialised signification of purchase is undoubtedly of the 
essence of the transaction. That transaction takes place, as 
the purchaser declares, in order that the vendor (the tes- 
tator) may be enabled to make attestation of his wishes in a 
regular or lawful manner (jure), according to the lexpublica". 
Now to Ruppoao, at the extremely early period to which this 
formula belongs, any subdivision of law, by reference to its 
subject-matter, iuto public and private, would be to antici- 
pate the age of Cicero, It is much more probable that the 
word puhlica expresses the mode of making, and that puhlica 
lex refers to the code of the Twelve Tables, or a particular 
enabling clause in that code, as distinguished from othe.i; 
leges of a private character, A further inference from this 
view, that the lex of the Twelve Tables was probably the 
first lex puhlica, will be considered shortly. At present I 
have to do with the terms of the enabling clause to which I 
refer. It runs thus : — " As a man shall have made a lex of 
(concerning) Iiia property, so let it be regularly done (or 
valid)"," The somewhat difficult construction of the geiii7 

" GMns 2. 104, familia pectmiaquc tua endo mandaltlam euitodeUunqat 
iaeam...ato mihi empta. See Gneist's note, Sjutogmn (ed. ISSO). Also 
Festaa oo emere (P) 76 (Mailer). 

'• lb. guo eu jure teitanienlian faeere poiiU secundum legem publicata. 
In translating testamentitm ae above I do not, of course, accept the absurd 
deiivBtion teilatlo iumtii (Just. Inst. 2. 10. pr. ). 

" Oaius 2. 224, Vti Ugasiit suae rea ita jus cto. For the translation 
of Ua jus eilo Hce above, p. 19. Tbe cuiiouB old genitive res is eulBcieutly 
jnstified by Polenaar in tbe ExourauB on Gaiua 2. 224 (Syntagma 2, pp. 337 
—340). See, too, Koby's Latin Grammar, Part 1, § 357. Polunaar trans- 
poses jus and ila sa as to make the genitive depend upou jui ,- a ohange 
directly against the other three quotations of the same passage (Ulpiao, Tit, 
11 g It: Pompnnins, Dig. 50. 16. 120 : Cicero de Inventione, '2. 50 g. 1^, 
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tive, indicated by this translation, can, I think, be fairly 
maintained". 

The meaning which I have here given to the verb legare 
is a natural one, in accordance with etymological analogy> 
and perfectly reconcileable with the later word legrttus, signi- 
fying a deputy or ambassador, tlirough the notion of giving 
a direction or commission". The verb and its neuter passive 
participle legattim were ultimately used, in law language, in 
special connexion with property left away from the Acres, a 
fkct which seems sufficiently accounted for when we consider 
that almost any disposition of property, other than the 
transfer in toto to him, must have been derogatory to hia 
interests. That legare, however, iu the Twelve Tables, had 
a wider signification is expressly stated by Pomponius' 
What light that wider significaiion, of general testamentary 

which all read ilajus esto as a distinct clause). The one preserved in CiaiaB 
H believed by this commentator, with good reason, to oontain the gennitia 
text of the old law. 

'^ S«e, besides the last note, Paulus Big. 23. 4. 20. 1, Le^tetn enim ni 
Tei dicit, a passage clearly referring to tho clause ot the Twelve Tables bj 
justifying the connexion of legare = legem dicere with either a dative or 
genitive of Tt>. That it is rather the genitive notald appear from the sa 
rtt of the Yerooa MB. of Gains (note 17). 

" For the analogy see stip», ilipare : I'oi, vocare ; mfrx, mercari : prex, 
precari, &c. As to early literary Dse of legare, Plantae has legare negotiim 
alicui to give a commission (Casina 1. 1. 12) ; Vcnns mi hoc legavit "garoTi 
me this charge," Mercator 1. 1. (Prol.) 38. From this idea oomBi 
paseive of a person cammiBsiDned or sent on a mission {legatut...iiiaa,,.tnii 
Tniculentus 1. 1. 76), not from the original root-meaning of legere (as Vatrtt' 
L. L. C. 06, Ifgali, quod ut publico mittantur leguatnr), which is, I think, 
shewn by the following passage. 

Continno Amphitiuo delegit viros primorum principea ; 

Eos legat ; Telebois jnbet Hententiam at dicat inuu. 
Amphitruo 1. I. SI. Be first chooses, then commiasionB (hem: othenriM 
there is a tautology. 

. 50. Id, ISO, Verbis legia xii tabularum his «li Ifgasiit (uae rH 

'.0 latissima potestas tributa videtur, et heredia instituendi et legala 
•t libertates dandi, tntelas quoqua conatituendi. 
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disposition bj making a hx, throws upon the meaning of the 
latter word, I come next to consider". 

The form of will to which the legassii clause of the 
Twelve Tables referred was clearly that which survived the 
two older modes [calatis comitiis and in prodnctu) — the will, 
above mentioned, by copper and balance {per aes et tibram) 
—because Gaius speaks of the wide power of iegaiio not aa 
becoming obsolete, like the two older kinds of will, but aa 
being modified by subsequent legislation". 

This will was, as everybody knows, effected through a 
sale by the testator of his whole property" in the mode of 
mancipation or rather mancipium. Gaius notes two stages 
of it In the older, the person to whom the property was 
Bold was the general successor, and the special dispositions 
intended by the testator were given as a commission to him, 
apparently by oral declaration". I do not think that the 
Ugassit clause of the Twelve Tables refers to this procedure, 
because another clause is preserved to us, sufficient to give 
the oral declaration, in any mancipation, validity". 

In the later stage of testamentum per aes et libram the 
purchaser is not the general successor, but a mere conduit- 
pipe (a point, however, immaterial to our present investi- 
gation), and the special dispositions are declared by the 

•1 This reasoning of course involvea the rejection of the view of Polenaar 
ISyntBgma, 2, 330) that "legare Eignifioibat oUm a so mittere". That view 
depends upon ^econdcry ineaningB of let/atu^ anil iFffatuvt, which can, aa I 
have shewn, be othemiso accounted for. 

» Gb. 2. 234—228. 

*' I shall not here euter into tlie questions raised by iho strict meaning 
ot familia. 

" Ga. 2. 102, amino. ..qui enm rogabat (Polenaar's excellent emendation 
of e^mqae rogahat) quid cuique post mortem suam dari yellet. Cf. 103, 
et oh id ei mandabat testator quid cuique post mortem suam dari vellet. 

*' Cum nemm faciet raancipiumq'ue uti lingua iiuiicupasiil ita Jul e«tu. 
FestuB (F] nunevpata (Miiller 173). 

3—2 
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testator's oral reference to a written document in these words, 
termed the nuncupatio, or declaration aloud : " As is written 
in these waxed tablets so do I give, so do I direct {lego), so 
do I atteat, and so do ye, Quirites (to the witnesses), give 
me your teatiniony" ", 

I cannot assert positively, but I think there is good 
reason to believe, that this written document of the will per 
aes et lihram was the first lex. And this juridical eonnesion 
of oral declaration with reference to a written document 
furnishes, I think, the necessary link between the law, the 
publica lex, or declaration to the people, and the established 
meaning of legei'e (read), without recourse to the Greek 
Xeyetp (say), I can see no improbability in supposing the 
existence of written wills, even at the date of the Twelve 
Tables : nor is it in the least degree unlikely that the public 
leges were read from a written document when they i 
proposed for the people's acceptance. 

A connexion of lex with mancipium, for non-testamentary 
purposes, does not appear in the Twelve Tables : and a bond 
or permanent obligation arising from certain forms of mar 
cipium, which, if Corssen's derivation of lex were correct' 
we should expect to be designated by the latter word, has its 
DecemviraJ name in nexum."". 

Lex, according to its later use in private legal transac- 
tions, means generally the terms or conditions, whether 
Orally declared or written, under which a contract is entered 
into, but not, I think, the contract or obligation itself". 



K 



(Tuna 2. lOj, Deinds testator tabulae tcstamcitti tenens ita dMt, 
Saec ila ut in his tabulia cerisqne aeripta aunt ita do ita lego ita ttitor ilaqtU 
DOS QiiiTitea leatimoniam mihi perkibetote; et boo dicitoi nmiCQpatio : 
icupace p nim eat palam nominare. 
From ligare (above, u. 14). 

Above, note 25. See, too, mj Eaily Bomim Law, pp. 110 — 112. 
** Cato, H, B. 116 : Oleom faclondaia bao lege oportet locue, &oi 



EARLY NA31ES OF LAW : ROMAN (CONTINUED). 37 

With Cicero the lex mandpi is, or includes, a warranty of 
the property sold as free from encumbrance*". The lex of 
a building contract preserved in the Museum at Naples" 
evidently embraces everything but the bare redempHo 
or taking of the contract. The eniptiones occasionally 
discovered on tablets are apparently memoranda of cove- 
nants following or aecompanyfng' a conveyance. The name 
lex mandpi would very probably be applied to these docu- 
ments, though I do not, as in the case last cited, find the 
word occurring on them". The lex commissoria of Papinian 
and "Ulptan was a proviso either avoiding a contract, or 
giving a power of sale, on non-payment of purchase or mort- 
gage money. But, on the whole, the private lex is something 
Bubsidinry, limitative or executory. It is not the main con- 
tract or emphatically the hinding part of the transaction^. 

Siuiimary as to lex and lez pnblica. I venture, then, 

to reject Corsscn's derivation and original meaning of lex, 
and, connecting this word with legere, take the leges publicae, 
the leges par excellence, which constitute the statute law of 
Rome, to have been public or national declarations, most 

PlautUB, Trinummua, 6. 2. 34 : 

IstiLC luge filiam tuam spondeu' mi morom duri? 
In B more genoral, or metaphorical, sense, Flautus. Merc. 1.1.4: 

Kcastor lege dura vivunt mulioros, isc. 
Horace, Odd. S. 3. 68: Sed belliooeis fata Quiritibus 

Uac lege dico. 
Aa B general expiession for the terms of a, contract lez occurs continuallj 
throDghout the Digest. 

w Cicero, de Oratore, 1. 39. 178, Ctim...aedea,,.vena:diflBet ceqne Berrire 
qQund&m eamm aediam partem in mancipi lege ilixisset. 

*■ BranB, Fontes Juris Romani Antiqui, p. 139. 

«■ lb. pp. 137, e. 

•" So far, therefore, I am obliged, on further enquiry, to modify what I 
have raid, while I accepted Corsaen's derivation, in Early Roman Law, pp. 
113, U6. 
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probably read i'rom a written document I have indicated 
above the inference wLich may fairly be drawn from the 
formula used by tlie/ami/itte emptor, that the venerable coda 
of the Twelve Tables waa the first lex pubUca ; an inference 
which derives some slight support from the vague language 
in which Pomponius attributes a statutory foundation of 
Rome to that code'*. There are, both in this slipshod writer 
and in better authorities, statements of the enactment of 
earlier ^es: but I shall endeavour to shew elsewhere that 
the expression is inaccurate. The rules of law represented 
to us as coming down from royal times, and styled by 
authors Regiae leges, were in all probability the mere memi>- 
randa of Kings or Pontiffs, preserved by their corporate suc- 
cessors, but never passed by way of enactment before tho, 
Roman people at all, and only published to them long after, 
such rules were formulated, indeed after the commencement 
of actual statutory legislation. 

The republican leges of the pre -decern viral period wer& 
again, as I think I can shew, vaguely expressed constitu- 
tional compromises, between a privileged and a non-privi- 
leged order, the meaning of which was generally too much 
contested, in subsequent times, for us to suppose that their 
original language was either distinctly drawn up, clearly pro- 
mulgated, or publicly recorded, -_ ~-' 

The real lex is a very different thing, and marks a great 
step in the developement of law. Now, for the first time in 
the Roman polity, beside the vague jus, dependent, for its. 
fixity and its publicity, upon the will of the administrator, 
and the occasion of litigation, we have the written rule, or at. 
least the rule definitely stated to, and accepted by, thoao' 
whom it is to govern. There is no reason to suspect the tra- 

" Dig. 1. 2. 2, 4, plaenit... decern eonfltitui viroa per quofl.,,e 
fundaretur legibus. 
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ditional coonexioii, with lex, of the formula Velitis jubeatin, 
Quiritea? And if the word jiifiere can be, in spite of some 
difficulties, identified as Corssen identifies it, with^ug habere, 
to take or hold for jus, we have, on the one hand, a goorl 
Gsplanation of jubere to command, and, on the other, a signi- 
ficant order of priority established between jws and lex. The 
latter is not the oldest unconscious definition of law by the 
Romans, but it indicates a drawing up of the matter in 
question, in a prospective form, whereas the old derivative 
connexions of jus merely indicate declaration by way of 
judicial decision. 

Historically, if the law of the Twelve Tables was the first 
lea: (publico), it did in fact result from the partial adminis- 
tration, by a dominant order, of undefined custom. And we 
may remark that its traditional mode of enactment, from the 
outset, is the democratic one of consent, not the autocratic or 
theocratic one of imposition. 

JjgjX. = body of law. Although there may be some 
doubt whether lea-, in references to the Twelve Tables, means 
the whole code, which was passed as one, or the individual 
clause relating to the special matter regarding which the 
reference is made, this word in the general use of classical 
jurists only signifies an 'individual statute, not a body 
of law. 

The latter signification is a late one, of which the first 
clear instance that I can find is in the title, lex Dei, of a 
comparisoQ between the Mosaic and Roman law, written Jn 
the rei^n of Theodosius towards the close of the fourth cen- 
tury after Christ". The descendants of lex in the different 
Romance languages — French hi, Italian legge, and, though 
not BO clearly, Spanish ley — often combine the two meanings. 
So the plural legum (abbreviated LL.), of the style used for a 

=> For other instances see Savigny, Geaohicbte, T. 1, c 3, gg 37, 39, 
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Cambridge law degree, is still held by many authorities 
to have indicated two bodies of law, the civil and the 



canon**. 



. >* I have given elsewhere (Stadent's Guide to the Uniyersity of Cam- 
bridge, pt. 5, pp. 39, 40) my reasons for believing that this term meant 
originally Roman ("Civil'') Law, bat has come to mean law generally, i.e, 
all law studied at Cambridge. The translation ** of law«,*' though literal, is 
ambiguous and misleading. 



ii. 
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Antiquity of Hellonic literature. The Hellenic race, 
though neither our juridical ancestors, as to a certaiu 
extent the Romans were, nor our natural ancestors, like 
the Teutonic nations, whom I shall consider last, furnish 
some illustrations of the present subject too interesting 
and significant to be entirely passed over. 

Of writings indeed directly juridical there is in Greek lite- 
rature, as compared with Roman, scarcely anything. Whether 
this be due to the ultimate political ascendancy of the one 
nation, or to the less legal tendency of the other, the fact 
remains. And, in the vast legacy of oratorical and philoso- 
phical works bequeathed us by Athens, the quotations from 
her ancient law appear to have been in general so much 
raodemised that they are of comparatively small value for 
investigating the earliest characteristics of Attic or other 
Greek legislation. On the other hand, we have from the 
Hellenic race a very much older poetic literature than from 
the Italian. While Rome gives us little but a few frag- 
mentary legal phrases until the third century before Christ, 
we can test the meaning of Greek names for law in continu- 
ous poems of the sixth and seventh, or perhaps even an 
earlier date. It is not my intention to pursue this subject 
iuto much detail ; hut a short investigation of what was 
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meant by difui hUr] and vo/iov, in their earliest recorded 
usage, may be of service at least by way of illustration and 
analogy. 

0^a. Leaving the absolute age of the Homeric, and the 
comparative age of the Homeric and Hcsiodic, poems out 
of the question, I ahall begin by considering a quotat: 
from the former, which Sir H. Maine adduces, as probably 
marking the transition to a law-abiding period, and cer- 
tainly preserving some of the earliest Greek ideas of law. 

The Odyssey gives us an account of the roughesf" 
" patriarchal " government in the story of the Cyclopet 
who are all aSeiita-roi as far as others are concerned, but 
each Be/itirreiiei over his own children and wives'. This 
verb, which evidently expresses the poet's idea of general 
authority in a political society, some German commentatorB 
conveniently translate "is lawgiver and judge". "Bnlea 
over" is a more natural meaning than either of these, 
for defiicreuo) when construed, as here, with the genitive. 
When predicated, elsewhere, of Minos with his sceptre of 
gold, 0efii(TTevoma to the shades, its signification is rather 
judicial, for they are said to make suit to hira about 
judgements or cases'. Authority and judgement then, are 
the two ideas for which we should look in the substantive 
from which ffefntrTevu is derived. 

The word Tkemistes {QifnaTe^) is, I think, regarded 

' Od. 9. 105, 112, 114, lis, 

ToHTiP a' otr iyopal ^ocXij^piK olh-c BfiuoTn, 

rai^tav '^S' dX6xuv o^' dXXi^Xbn' tAiyovaiy. 
See Maine, A. L. oh. 5, pp. 124, 5. 
» Od. 11. 563, 

^liftoy, of 5^ /uf Bjipi SiKut rfpouTO itanta. 
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aa a plural of the original ©e/ii?, wbich ia ei divine agent 
su^;esting judicial awards, by Sir H. Maine'. His conclii- 
aions as to tho bearing upon early law of the group of 
words under consideration, may perhaps require a slight 
tnodificatioD on philological grounds. Ciirtius' is appa- 
rently right in considering, with Meyer, fle/ttin-e? not to be 
the plural of the original de/Mm, which makes S^fiiBo^ and 
OeiMTot in the genitive, but a secondary formation, generally 
occurring in the plural, from an intermediate verb Befii^to, 
of which we have a traee in Pindar's de/itaaa/j-evovii opyii^', 
governing our tempers. 

Both the original forms are personifiud. In Hcsiod 
^efiiv (ace. ©e/tte) i.s the sister of Memory, the wife of 
2eu8, the mother of Order, Justice and Peace". In Pindar 
©e/it! (0e/i(To?) is the assessor of Zeus, wlio protects 
strangers, tiie saviour goddess — doubtless from such hospi- 
-t^ality as that of Polyphemus — and the mother of the samd 
■three daughters, who are the baaia of states, the stewards 
of prosperity to mt;u'. A confusion of these guardian, 



' A, L. ch. 1, pp. i, 6. 
' GnindBiige, p. 53G. 

' Pjtli. i. Ill, Biickh. Bockli translates "moribua ad iuria a 
oastigtttiB," wbich ia rathor forted. 
' Hanod, Theog. 135, 

rala...T4Ki...e^luyTf Mny^iriipijB Tf . 
lb. 901—3, 

SsvTfpor ^iycTo (ZeiJi) \nrain}r B^u.ii' ^ T^«w"lJpat 
EiJTO^ijB T( Ainijp T£ Hoi Elp^fJir Ttfla\wa>. 
oEt' Ipy' uficiavm KaTa0riiTa:ai Pporaiai. 
' Piniar, 01. 8. 21, 22, 

Ma Siirtipa Aiii ^mlou 
iripeSpoi daneiTai Bi/u!, 
f-f- OL 9. If!, 17, whera the daughter hm Die epithet 

if ("OrienTa) Q4fiit Bvy&riip ri oi ZcirEipa XAoyx" 
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Spirits {tipai) with seasovs of the year (mpai) need not 
delay us. However old, it appears to be the result of 
Greek etymologising and not part of the original concep- 
tion'. 

The same goddess or guardian spirit is found, in the 
Homeric poems, under the (etymologicaily) later foi-m of 
difiit 0e/ii(7To? (from defil^a), as a personification of order. 
She is to load the banquet of the gods"; she anmmons 
them to an assembly'"; she seats and she breaks up the 
assemblies of men", 

I need not, however, pursue this subject further. Themig 
the thing must have been conceived before Themis the 
person, and to themis the thing we may confine our atten- 
tion, only remembering that the personification clearly in- 
dicates the ideas of order and justice. 

The word ^e/ii? is undoubtedly derived, like the later 
Bea-fLO'i, from the root 0E to set or appoint, to which 



Also 01. 13, e— 9, 

ir Tf yip (KoplySif) Eifa/iia ralei Knalyi'ijTal re ^iBper ToUuv iij^oXA, 
Ai«B Kol ofiorpiiros Eipifo Tafxiai irSpairi xXoiSrou 

' I have not space to go here into the compariBon of the two words 
ideas iipa=viaTd, care {Hut, Sorge, Curtius, Grundaiige, p. 346 § BOl) anA 
iSpa=y(ar, teaion (lb, p, SSB g 522). It ia the fortner which I beheva to 
belong originally to ths pereonifleation of Eilco^ij, &e. : but the latter also ' 
olearlj in the mind of Piudar (01. 13. 17, jroXudi-Sf^uo.) and probably in (hat 
of HsBiod (aee Ipya in tho passage above quoted, Theog. 903). 
» U. 15. 93, 95, 

fii} «E, flei Bfiu. TauTo Bialpto, flaya Here, 
dX\4 ei y' Sfx^ $trSai iiiioa tn SiUTbt it/nji. 

" n. 20. i, 

Zeln Si Bi^uirra KiXrvat Bfois iyop'lirSt KaUtrnai. 

" Od. 2. G8, 69. 

Uffirofxcu -liuiv Z^rii'OXvixirlov ifii B4itiFrcit 
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"le noun Beoi, God, is perhaps ultimately referriblc". 

Derivationally, then, it means iAoi Khick is a-ppointed or 

trained". 

With this idea of ordinance, and the special idea of 

ordinance by Heaven, agree by far the largest class of 
passages where ^e/it? appears; phrases in which this 
word is the nominative to a substantive verb, with or 
vithoiit the negative, and signifying, accordingly, " It is 
right"," or " It is not rigbt'^" In the pathetic death 
of Patroclus, whom Achilles' helmet could not save — that 
helmet which aforetime might never be soiled with dust'* 
— de/tf<; is clearly the destiny of Heaven. In this sense, 
iJe/Mf- almost exactly answers to the Latin fits, vi^hich is 
what is right as the vjiird of God", the opposite being 
nefas. 

With a dative case, Bit^-'i passes through what is right 
J&r people to do, almost into the signification of mere 



1* Herod. 2. 62, e(a6s...Su Ki(^iuf eiirtt tb. vdrra k.tX (Plato's deriva- 
tion i-ri...ToS Bciv Grat. 397 d cos scarcel; be Beriouii.) Cnrtiiia takes the 
word, if from 9E at all, throagli an iatermedinte 6E2 to aek or pray (p. 620 
note *). The idcntit; of Si6s with deiu cannot be maJntuiued, in spite of 
Aavoli'a recent speculationa on the former ^ord {Cm^ius, pp. 51S, 9). 
" Curtiua, p. 254 § 309. Si-iit-!, Geeeta. 

" H. 2. 73 ; 9. 33, &c. ij eiiui iarl. Some editors retain the old read- 
ing i. I much prefer Buttmann's view (Lexil. 104. 6) regarding ^ as alwaji 
agreeing with di/iii in this phraae. 
u Od. U. 56, 

it'a', oB fioL eiiui lor', oiS' el xaKlun alStv IXSai, 
feiiw dTi^iroi' rpit -yip Aiit siVii' oirai'Tei 
^Tnl re irux"' ^^^ 
w n. 16. 796, 7, 

rApo! ft tiiv ofi B4^is ^€v 

" See below, p. 48. Also Corssen, Ausspr. 2. 685, GSttUohea S«eiit 
Ala Wort Goltes. Id. Beitii^e 197, QottUchee OeboL 
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■usage, but always, I think, proper usage, i. e. aucb as would 
be allowed by Heaven". Tliia is the meaning of de/it? 
with the genitive also, which accordingly cornea very neat 
the signification of a right ", Bearing this signification, 
ffe/iii will come often to be the subject of human judgements 
and may be not unnaturally applied to the administration 
of justice" -f but it is not originally an individual judgeraent, 
human or dtvine. 

Where individual difitre^ are spoken of by Pindar, they 
are the antecedent ordinances of Zeus". So in a passage 
briefly quoted above, which I here give in full, the per- 
sonified SefiK, passing into the meaning of Justice or, 
the administration of justice, is expressly snid to be 
institute (re^/io?) of the immortal gods'". 



1" Hee. Op. et D. 137 (of sacrifice}, 

17 d4tiit avBpa-irawi xar' flPtu, 

Sent, 20 (of blood-revenge), 

S d1 Ai68cf ei/u! ijar. 

" n. 9. 134, ^ Si^i! avSpiiruv tAfi. 

Od. 9. 269, !oIj;5 Suirlniji- f, re itlru* Sifui itrl. 
Cf. also Find. Fr. 4, ofi Bii^a oiH SUar ftiKuy ireppalvoi^f!, 
nhich appears to anticipate the idea of right» by human and by divine late. 

* See tlio piBBnge Find. 01. 8. 21, quoted more fully below. 

In II. 11. 807, fca aip' 070/11) t( W,«! ri, B4iiis is not fat from the Latin 
jv» = eoait, 

^ OL 11. 25, 

dyvva i' iialpiTov ofiaai difUTit upaai' Aiis, 

The Scholiast's Beems tu me the host ciplanation of this difficult eipres- 
Bion. The Biitatt Atit are the rulea of the Olympian festival ; in tbim 1 
inBtance the recurrence of its period. In Pyth. 4. o4. 65, rbir /lin mXvxpimf 
nor' iy Sii/inTi \ ^diflos i/ii'a/ni SifiiioTii; 1 am inclined to believe the first o- of 
W^iffrni' on aasimilated t from the longer formative root BifHirT-, See below, 
aUo Bockh on Fr, 204, 'De oraculis, ul Pj/tli. 4. 64.' 

" Find. OL 8. 21. 25, 

(rBa SuTtipa A16; ^fyiou 
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S^HOTM. The next step in etymological order ia the 
^'erb $€fii^^ti; occurring only once and apparently meaning 
^■0 order or regulate'". From this verb comes 6e/^i'i, 6e- 
l»ino<i. 

SifiiaTe-i in the plural, which is far the commoner use 
of the word, appear to be ordinances, prospective orders, 
or principles of justice proceeding from Heaven and given 
as Heaven's commission to a king or judge"^, which a juat 
judge doea not forget"*, but si/Is out in or by straight judge- 
ments". Savages like Polyphemus know neither the forms 
nor the principles of justice", and Ares knows not one of 
the latter", a unique singular which would scarcely occur 
except in a negative sentence. ©e/iiffTej are also (he pro- 
spective decrees of Heaven in the way of destiny™, and hence, 



(mail; a nicely balanced cniiae) 

ifi&^ SuLKply^ip ^pevl fL'^ 

** Above, p. 43. 
=* Horn. n. 1. 238, 



TTfJO! &iit llp\ 

els pturiKci 



■ttJXo,. 



I 



■c Kpiroi 



here points to a : 



" Heeiod, Theog. 335, 
irta nIJEi'. The geniti 

>■ lb. 65, 6, liaKpirorra eiiuti 
" Od. 9. 215, ivSpa. 

aypittf oCtf SUai cZ Fld6Ta othf Bipur'i 
W n. 5. 761, 0! oflriKi plie Biiturra.. By Bon 
e aB ncc, neater pi. from Oiiuaros. 
1 Horn. Od. IB. 403, 4, 

cl iiir k' alf^BKai Aiit ^fydXoio Siiiur. 



, indeed, tliia is taken t< 
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though rarely, mean oracles ". In one passive the word 
only be translated tribute or impost'^. 

I have gone to such length on this subject, because, 
while I certainly agree on the whole with Sir Henry Maine'g 
view of ^e/iio-res, I think the prior existence or conception 
of O^fiK, not aa a personification but as a moral idea, 
requires to be somewhat more emphatically stated than it 
is, in his brief notice of the two words. 

Summary, fl<t"s, iar^iot, Uf-mTn. The original fle/ij?, then, 
means that which is right, as appointed or ordained by 
Heaven. It differs fromyJis because it comes to be adminis- 
tered by human tribunals, which fas does not : it resembles 
fa^, in respect oi fas also being the word, i.e. command, of 
Heaven": whereas the tittiogness or regularity expressed 
in jus implies no more than a human approval"'. The 
meaning of dea-jj.o'i is the same as that of de/iif, except that 
the former is a particular or individual ordinance. The 
first dea-fiol, too, are conceived as emanating from a divine 
source ; Demeter and Persephone are the Ordinance-bring- 
ers". The word is, however, also used of human ordi- 
nances: notably, at Athens, of the enactments attributed 
to Draco ; never, I believe, ot judgements. 



" Find, Pyth. i. 53, 51. 

rir iiif. ..^o'i^os aiiraaei ei/uana-. 
See above, note 21. 
AJBo Ft. 304, 

AfXipoL fftfJffTiu* ^ivTiit 'AroWitiriSai. 

E" n. 9. 164—6, 
<i1k^ i Siarlr^i, Seir lis, rinijoouiri 
Koi ci viA atjirrpv Xiiropdi rtXiavti 0^;u«Tas. 
* Garr; out commands ' is a translaCian wliich one n^onIJ prefer ; but I 
Tear Xim/ni renders thU itnposBillE!. 
" Above, note 17. ^ Above, p. 18. " Qfiiiio<l>6po 
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The plural Si/iia-rci; ■— a secoiiJary form, as I have 

^^•leavoured to sliew, iu point of derivation — are apparently, 

"rst of all, certaiu antectjdent principles of justice, from 

'^ticli the judge does or does not si/t out {xpivetv) the right 

one, hut the meaning runs imperceptibly into that of the 

rfeeiaions or judgcmcnia themselves". Bf^iit answers to fas 

in its divine origin, to fas and jtia alike in its generality : 

the particular Bf/iHTTe-; answer, first to that late use of 

Jura which I have translated principles of law'" ; in the 

end, and perhaps more frequently, to judicia or docisioiis 

pur*! and simple. 

Win in early usa,^- Several of the passages above 
quoted contain the word SUr], to the consideration of which 
I must now devote a short space. In the older Hesiodic 
poeras it ineana either Justice generally, the administration 
<if justice generally, or an individual judgement, or, perhaps, 
the suit which is the occasion of such judgement". Only in 
the comparatively late Shield of Hercules do I find Bi«r) 
approximating to the sense of custom". 

In what some autltorities consider one of the earliest por- 
tions of the Homeric poems — the trial scene in the Shield of 

" Compare the paaeage cited in Dote 2G with Hosiud Op. et D. 9. 

«M!ft (to ZeuH) liQ« dtuv re SUv/ i' Wvri SiiunTii,. 
lb. 221, ffKoXmlt 5* ikciii fplvuai Si^UTiu, 

Horn. n. 16. 387, &c. 
» Abm-e, p. 33. 
" Heaiod Op. et D. 

a. 276, Kai HI SUv! ^iriicnw ,9ii(5 i' r^iriXijSm rdtxraf. 

b. 269, oV Sii Kol TirSe SU^r tA\ii irri! iipyn. 

' Thia sort of juatioe,' ae iu 39, ot r^Se iJitiji' iSAovai Sinitioai. 

e. The plural nee pamiirt. 

d. Doubtfal ; for 121, 254 o1 fia itHiMitaavalr rr iUat not axirXia (pya. 
a lather " nhu kusp on eye on (efil) deoisiana and unjuat deeda." See the 
onteit of the latter paeaage. 

" Scutmn 83, ij SUt] lts8' Isirjiri. Strictly, the word atcma here (aee 
«nt«xt) to combine dat and duty, 

C. J. 4 
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Achilles— J ((sii'ce or judgement is the meaning of Blict]. Tb^* 
passage I believe to describe a procedure older tban that of 
the one ting's court, a procedure in- which plural judges give 
their successive decisions as the elders of the families or larger 
associations which nre coalescing into a ttoXi? or state. But,^ 
however that may be, it is clear that the Biici], for the' 
straightest declaration of which the two talents are to b» 
awarded, is either the judgement or the justice of the ci 
Elsewhere in the Homeric poems, as in Pindar, Biictj bears ^ 
three meanings of judgement (including case), justice, aadS 
custom*' : nor can it be said that any one meaning has a defi-^ 
nite prevalence over the othera. 

Derivatioa of Wni. Curtius" apparently treats the mean'' 
ing of BiKfj occurring in the adverbial accusative of tragedy 
(tvay) as the oldest, ami gives, as a parallel for the derivatioq 
of Mfflj/ or custom from a root signifying to sliev, tli 
German weise from weisen. This would scarcely seem to I 
the order in priority of the two German words, nor, indeed^ 



■" Horn. n. 18. 507. 
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does Curtiws expressly assert it to be so. Their connexion 
however is some argument by analogy for an independent 
derivation of hiicT} way, custom from the root AIK, sheiv**. 

To begin witb hliaj = custom, and proceed through hUij = 
judgement, to Sijcjj = justice, would bo so consonant with my 
own views of the genesis of law, that I have repeatedly 
endeavoured to make out that order. But T cannot explain 
the absence of the first meaning from a poem of such an- 
tiquity, and so likely to contain the homely proverbial adverb 
&licqv, as the Works and Days, probably our oldest Greek 
literature. 

With the Hellenic race, judgement appears to be the 
earliest meaning of this derivative, both meaning and form 
coming clearly enough from the root of BeUvvfti. ZUt] is 
the shewing or declaration, originally of that which is Be/iK, 
or ordained of Heaven ; as judicium is originally the shewing 
of that which is fitting, regular or orderly: while SUt) justice 
is obviously a secondary meiining flowing from this first 
one. BiKt] way or mode, if from the same root as BUr) judge- 
ment and justice, is an independent derivation, apparently of 
later date. 

vj]u>i or vofwi. I come last to a later and better known 
Greek word for law, but far more difficult to explain, than 
either ffifiit or 8i«'ij. 

The original meaning of vo/ioi is somewhat perplexed 
by the differently accentuated forms; these not being, as in 
the case of ^to^, independent words from different roots, but 
s from the same stem, pt^rhaps arbitrarily separated. 
Gottling" held that the only voixor known to 'Homer' was 
the oxyUme form, having the local or physical signification of 

" So the Teiiie di'i meanH way or usage: on Slmj CurKas qaotes the 
puiUel o( diga Himmelariclituiig, from dii;, zeigen. TMs however signifiea 
wdypoinl of heaven, i.e. qliarler of the compass. See also Corssen 1. 380. 

*■ On Hssiod, Tbeog. 66. 

4— -i 
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pasture, run, haunt. I think this is true. The same mean 
ing may possibly be traced in Hesiod, but it is by no iueaa#; 
unqtieationable". 

The other meaning, wa>/ of life, use or rvle, is undoubted 
and frequent in Hesiod". One passage, in which the word 
is coupled with BtaTdtTirei,v, might be urged to support the 
popular explanation (see below) of 1-0^09 from vefj,a> as some- 
thing dealt out or assigned*". But I think it will be seen 
that the same verb might equally well have been used nf 
anything whatever, wherein man differs from beast : so that 
its use does not'solve the difficulty, to which I shall return 
shortly, how vofiov, custom, can be that which is assigned. 

Pindar has ouo or two instances of vo/J.61, in the local 
sense"; many in a sense approaching (like some of the pas-. 
sages above quoted from Hesiod) to law, but, in general; 

■" Tha 'pasture' of the oattle-fish is, I think justlj, considerod on intos 
polatioQ b; GStOine (Op. et D. S2G). If Theogon. 66, 67 TaFrw re ritumt 
Kal ijSta KiSvi oflararuii' be riglitly eiplamed, by the Bame unthor, doclritta 
phyiiologiae et naturae Deorum, it is at an; rate quite different ia metinin^ 
from the Homeric /ieri S' ijSca sal voiiAt Irruir {11. U. 511), where the miiit &^ 

The curious expresaion ixP^Xa^ *' ^"T"'" i^^"^' ""f^' (OP' «' !>■ ^03) n 
mean run or range of words. It receites no light from tlis tiresome pasBage, 
where the phrase iriujv yc/it-: recurs, iu the SOtli book of the Qiad (tM6— 356), 
that being clearlj a late addition. 

« E.g. Op. et D. 388, 

Theog. 117, 

tpSecy ItpA, «aXi t.-ari po/xor. 
» Op. et D. 27,-;, 

IxOiri ^p Kal B-j,pa\ xal olavdis irtrtiji'iNt 

laBeiy dXXJiXous frtl ai IIhtj iinli- it airoTt' 

OfBpdTroiii S' ISiMi Sluit". 
« 01. 7. 33, ij d^4"0aU-r<!i!,v yay.6v. 
Fragm. 126, 

iav &i pofLbp KpTjrai TTfpiSaioy. 
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better rendered use or way*". From this meaning of use 
comes obviously and directly the form used (cf. our nee of 
Sarum);. iu music, strain or tune, occurring also in Pindar", 
ffliat concerns lis more at present is the repeated use of 
vo^o; by Pindar, both in the singular and plural, with names 
of races and countries; which use, though sometimes con- 
nected with words indicating enactment or at least fouvda- 
tion"', is almost always clearly best rendered by tlio general 
terms institutions or coTisiJ,tu,tion". Once, this meaning 
passes into that of the state or country itself"; which may 
possibly be the explanation of Herodotus' ro/wi, sometimes 
accentuated, in our MSS,, no/tot, though generally considered 
to be from the local i/o/io?. 

To Pindar, finally, is due that spirited fragment extolling 
v6/io^ as 'King of all,' which is the text of Callicles in Plato's 
tip I en did 'Gorgias.' 

** E.g. Pjth. 2. 18, ir Btut fa/iau, 'in tha Kays of the Godn,' almost 
exBctlj equiraleot to if Bioi!. In Frag. 162, aXAs U aX\oi( riiiiiia mpiripa 
Sidtmrai ^■ioroii, if Sclmeider's eraendation, Si fciTo:, be eoncct, ve have 
here the technical term of later language, vhicb is generallj/ held to be a 
virtnol passive, in connexion with yofios. Yet uti^i is really neiiUr, a fact 
not perhaps without bearing on the qneation whether pii^oi was originallj' 
ciiKtom or tnactment. Compare Buttmano'a (Leiil. 'Anji'oflip, &c. § 25) con- 
nexion of Situ with liUen. 

" OL 1. 101 : Pjth. 12. 23 ; Fragm. ie,X 
» I^th. 1. 63. 5, 

■T\MJoi UTiJfl^ttt...;.' niiioit f«Tic<r' fOAon. Si... 
...Iiiyta- Ttfl/ioiffii- ir Myiiaai. 
=1 See particularly Pyth. 2. 86—88. 

^5 irttWa 3^ vofioy ri'6ii'y\wrr<ros 6.VTjp Trpotpfpti 
rapii TbpayvtSt xtiTDTa^ 6 Xa^pos ffrparai 

An interesting eEtiinate of the three forma of cr'nstitu 
democracy, arislocracy. 
»• Pyth. 10, 70, 

iifoB tpipQVTt nifioy BeinraXiip. 
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Plato certainly", and Herodotus as certainly", understood 
Pindar here to mean, by nofio'i, c'lstoni or conventional usage, 
certainly not positive enactment. I believe that in this 
fragment is already*^ broached the philosophical opposition 
between natural and conventional justice, wliich Pindar, 
doubtleaa in the interest of some high-handed patron, denies: 

[Castnm and Nature ore not twiuQ] 
Custom, the lord of all, on high 
O'er goda and men doth strongly icign, 
And Might for Right doth justif j. 

Herocks' doinga in proof I call — 
No leave he asked, no price he gave. 
But Geryon's eows away he drave 

Unto Eurjstheus' giant hall. 

I have ventured to prefix, to this homely version of a 
fine passage, some such words as Eockh conjectures to have 
stood there, and which seem to me to strike the keynote for 
what follows". 

'^ See Gorgiaa 483, and Callinlea' powerful speech throughout. 

" After speaking of the conflicting fo/ioi of difCerent oations, and tbs 
intense attachment which makcB it impossible for a nation to conceive its 
tilioi wrong, cr opposite ones right, he adda (3. 38. 6) oln-ii) /Uy rxir ratira 
tfti/iurToi cot ipSui jUOi SoKia TllfSapos xoi^oai tojuw wirrwy fiaaMa ^ijiTiu 

"^ The date of the fragment cannot be fixed. This opposition is attri- 
buted generallj to ' the Sophists' (Ritter et Preller, Hiet. Philosophiae p. 131 
(ed. 3) on Plat. Legg. x. p. 888 e aqi.). Gorgias was famous, in Sicily, as 
early as 4S9 B.C. (Clinton), Pindar's connection with Sioily ia well known, 
though I doubt whether he can be proved to have been resident there so late. 
He at least survived 4d2 b.c. 01. J, 6 being on the victoiy of Psaumis (82nd 
Olympiad). 

" Find. Fr, 151 Biioldi. The Buggested words are enclosed in brackets: 
[.ori ^iitir 3' b6 Sixa rai] 



yii (rules them), SitatCi' ri pMaraTov 
oyatiiii''BpBt\ios' 4xel l'jipv6ra fiiat 
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To the opposition of nature and custom or convention, I 
shall return hereafter. But the latter mesining is thoroughly 
established for v6fJ.a<; iu all our older authorities, as well as in 
this passage of Pindar, jio/to? in the sense of statute is late. 
It is no instance to the contrary that this name waa given to 
the enactments of ao old a legislator as Solon, by the Athe- 
nians at the close of the fifth century before out era", Holon 
himself did not call those enactments vonot but Bea-fioi'". 

The main difficulty m the meaning of jjo/to? lies, indeed, 
in its derivation from ve/ifiv, which has led to various expla- 
nations of the substantive, inconsistent with its actual use by 
early writers. The fundamental idea of the verb is generally 
taken to be that which the active voice undoubtedly bears in 
inost passages — to deal out or distribute. According to this 
view vo/io^ might jaeAn justice diatHbuted'^, or even sf(/(u(e 
law assigned, but it scarcely could mean castovt. As a fact, 
1 can find no decisive passage, in our earliest authorities, 
where it can be unhesitatingly said to hear either of the two 
former meanings. We must therefore accept the third, as 
the original use of vofio^ proved by literature, and adopt some 
explanation of the derivation from ve/j-etv reconcileable with 
that use. For, Corssen's lieroic solution of the difficulties 

KviXuTiut irl xpodipvo Eipvedfot 

See BSckh't! restoration oftlie passage (Pmil. vuL 3, pp. CJl, <i43| aiiil Dr 
Thompeon'B excellent note (Gorgias, p. 77). 
" Andooidea de Mjeb. S3 {Geislie 40), 

*ii^ir(ta (103 E.C.)'ESof( tv fliju^;,.. 
TOflOlI XPflofloi T0« ZoXw^oi... 
XjnJBBai 5i kbI tdii Ipanorros fld^oii k-tX 
« Solon 3B. Ifi, 18. 

Gefffiois 3'' cfioioiJS..^fypa^pa. 
" Cicero de legg- 1- (i. 19, takea ninoi "a tribncndo suum cnique," 
AriHtotie Pol. 7- i- 8, S re -,ip hJ/ios riji! rit iari, points in the same 
directioD. 



I 



5fi EARLY NAMES OF JAW : GREEK. 

attending these two words, by cutting the connexion between 
tbem and deriving vo/iot from yiro yva, as recognition or that 
which is recognised'^, has scarcely satisfied any one. 

I may here also notice and pass by the same author's 
explanation of vofiurfia money, from the same root, as statu- 
torily recognised". Whatever be the relation of po/iia-fia to 
the Latin nummva", 'that which is used or cut-rent' is 
clearly the only satisfactory meaning for the former. 

The word v^/ieiv itself is beset with etymological difficul- 
ties. Setting aside the apparently identical Sanskrit nam — ■ 
to bow or incline oneself "—as hopeless, we have the Gotiic 
and A. S. niiiian, our nim.oT nym (Corporal Ny^i), modera 
German nehmen, and other words" all indicating taking or 
occupation, not apportionment or assignment. The meaning 
of occupation is regular for the Greek middle voice vefieuOai, 
it is not uncommon for the active, after Pindar, and in Pindar 
it or the coguate idea of governing occurs once or twice for 
the active". 



" AuHHpriiclie &c. 1. 4S8. "■ lb. 433 and 3. 1014. 

<" CorBseu'e objection to the falling out of the S |1. 440") ia sniSciently 
answersd b; Curtiua (Grnndz. g 431. p. 314). As extract from Epichanuua 
prsMTved by Pollux ahena that the Sicilians used ri/ios for a piece of money. 
The reading is an emendation of Toap (in Suidam, Vol. 1. p, 418, ra/uarruo- 
/Jripv) For mu/i^DT. Tbis might be merely a Greek writing of nmnuiut. 
Should there have leaRy been, on the other hand, an ori);inal Sicilian word 
roBiinas or voD/iat, we have here an evident source of the thing and the 



^ Curtiae Grondz. § 431, p. 313. 

"* lb. Lithuanian namiu (house), nfiinus (proQt). noma (rent) &c. 

" Pind. 01. 2. 2*. 

II. 18, 

W*«i yap 'ATpfmia ri\ir, 
'Ayopani^oi ma}' perfectly well come from this meaning of government. 
Ii-PB/iooffoio. vinii (Hnd. Pjth. 3. 123) I should translate 'rules 
Syracuse.' 



i 
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It 13 only because of the possibility, which I would sug- 
gest, of tlie first meaning of the active voice of this visvb 
being different from what ia generally supposed, and more in 
accordance with the first meaning of v6/j.ov, that I dwell for a 
moment more upon re/wo. The root of the word appears to 
have acquired a pastoral character or association, with the 
Graeco-Italian race"*. If, then, we can conceive an original 
notion, of occupation for pasturage, connecting with itself the 
idea of apportioning different plots to different stock, or of 
dividing out the stock itself, most of the derivative meanings 
may, I think, be traced without insuperable difficidty to 
these two*". In any case the original meaning of co/io? = toe 
or custom, is undoubted. 

ConclnsioiL It may be observed from a previous quota- 
tion fnote 57J that the Athenians of 400 B.C. attributed Sea-- 
fLoi to the semi-mythical Draco, voftoi to the historical Solon. 
Both words bad then passed into the sense of statute, but 



" See Curtius' pxplanatlon of nenius 1. o. It is alao at least qaestloEabla 
whether the peaceful Numa anil Numitoi: wero ia the originiil legend leglH- 
latora (see Coissen Ansitpr. I. 410) and not rather ihepheril-kinga as opposed 
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the apportionment of the pair shews the higher antiquity 
attributed to the dea-fioiy which we may assume for the difica^ 
T€9 and still more for the original 0€fiL<;» By the Greeks the 
ordinance of Heaven {6efiL<;) was conceived to come first, then 
the declaration of that ordinance by men, whether as injunc-' 
tions, judgements, or rules of law, in all of which senses the 
word Oefiiare^ occurs. It is through the word which ex- 
presses declaration confined to the sense of judgement {Bi/crf), 
that we first come to the notion of abstract justice: but it is 
a third word, originally meaning simply custom or what is 
iised, which survives the others as the general name (i^o/io?) 
of law. 
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Hoeso-Gothic. Witotli. Under the heading of v-ncon- 
»cious definition., it is naturally of special interest to us to 
enquire into the first conception of law, as it appears in 
'he language of our own ancestors on the English side. I 
"lUst glance, in beginning, at the most primitive' specimen 

the group to wliieh that language belongs — the MoeRO- 
'*othic of the Bible of Ulpliilas. In the fragments of this 
w^ork we have an invaluable record of the speech of a 
Teutonic people, belonging to the Low German branch, 
■tt the fourth century after Christ ^ ; with a /cey, in the Greek 
ffotn which Ulphilas translated. 

The Greek word vofio'; in the New Testament is ren- 
tered in Gothic by the word witotk, which is — unlike the 

The antiquity, as well aa the interest, or the "Malhei^ " glosaea iu the 
^* Salica is doubtless very great ; but I Bcarcely cocsider either tbeir date 
or their inlerpretslion so i;ertiiiu as to justify me in quoting tbosB mout difii- 
oolt words. 

* BoBworth (Gospels, pp. iii and vii] coneldera Ulphilas' tronslation to 
ba-fe TiBva made bi^fore 360 k.D. and the Codex Argenteus to have beeu 
"ittea rather more than 200 years later. 

I have hod much difficulty in deciding what spelling to adopt in my 
qootations. In Gothic, Bosworth'a Y and W appeared better, for English 
readers, than Massmann's J and V. On the Bame ground I have preferred 
lUlBDiann's TH to Bosworth'g ' tbom,' wtiting of course W for its ' An^lo- 
HMQ' or Old English equivalent. The accent I have omifk-cl, mniuly to 
ttiid typical eiTors. 
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reproduction of irpotftiJTa'; (prau/etuns)~a.n iDdigenoiis form,, 
and therefore a represent at ion of what the Goths then 
understood hy law^. The word is a past participle pasaivt^ 
in the singular number, from ivitan, in the ueasa in whi^ 
this verb makes its past tense witaida, i.e. to wafc^, ohr 

Fortunately, we Iiave a pa.'^sage shewing that the 
verb bore the metaphorical, as well as the physical, meamng 
of our observe'. WitoUi therefore means that which 
observed or kept" — a meaning not very far removed iroin 
that which I have attributed to vQfia<;, but possibly, UDliko 
vofj.o'i, implying some idea of iuatitution ah extra, which th6 
simple what is used does not imply'. 

■' Mat. 5. 17, 

G](. KoraXvoai t6v i>6tLaii ^ 7oiiS irpotpTinxi- 
Gotli. galairan witoth aiththan praufeluns. 
A. S. toirurpan tha Ee oththi) tha witegau. 

Lolie 2. 22, 
Ok. Kurbi rir runny Murr^ui;. 
Goth, bi witoda MoseziB. 
A. S. after Mojaes as. 

Drauhti-witoth {liji- noXiji' orpaTtiav, I Tim. 1. 18) IB not 
lion, bat perhape meana tiie Jight-faics. i.e. the proper rulaa of Ggfat(UE 
mann tr. Kriegs-gosotz, EriegB-dienst). 

■" Mark 3. 3, 

Ok. Kol yapfrripB\n' aMr. 
Goth. Yah witaidedim imma. 

I need ecarcelj mention the original root WID ( =look, see) which 
in ahnoBt all the Arj'an languages (Curtiue, p. 241, % 282). 

s John 9. 16, 

Gk. on rd ai^^arov oi TJiptl. ihande aabbate daga ni witaith. 

^ Not that which 13 knoicn, which wonld be gawiti (not in Ulphili 
or. uawili, Mark 7. IS, with Gormiui gemist). The Veda or ' holf-writ 
Sanskrit comeB from the same root, perhaps from the same brannh- 
of nhaerBancp. 

' If we take vo^tn what is taken or useiJ we caonot make it, at 1 
time, what is aligned. The cumvUitive employment of different explaaa*] 
tions is out of place in any fair etjiaologj. 



Lk. 
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This meaning of keeping or ohsei-ving, for witan, is 
perfectly reconciieable with that of guarding or maintaining, 
which has apparently luii to that of to decree, ordain, borne 
by a cognate verb loitian in Anglo-Saxon, from which comes 
A. S. witod, decreed ov fated". But this lust does not appear 
to be used for law, and cannot therefore reflect any doubt 
upon the meaning of the older Gothic word as above csta- 
tlished. 

Early English laws. The bodies of Early English, or 
"Anglo-Saxon," law which have come down to us are of 
great interest: not so much as forming part of our present 
law {iuto which there is reason to believe that they enter 
only in a very small degree), but because they preserve 
terms throwing light upon the origin and first conceptions 
of law in general. 

It is true that so independent a growth as that of the 
ffoi/ttc sentiment on this subject can scarcely be expected 
at least two centuries and a half later. Besides other ele- 
ments of foreign influence, it is in particular not improbable 
that the English ideas of law were to some extent influenced 
by those of the Franks, and these in their turn by the 
litest forms of Koraan imperial legislation". 

Ie accordance with what has just been said, we shall 
lie prepared to find, in the brief accounts prefixed to or 
"iserted in the Anglo-Saxon laws, a somewhat direct attri- 
'*i»tion of legislation to the king, although the concurrence 

" Ordn Blbliothek 2. 370. BStsel 16. II, bim bith death witod. 

Where, in other Teutonic dialecta, witat appears to ba lain, tha hiBfocj of 
the meftning is presumably the name as that of witoth, the kept or oh- 
WTcd, In Otfrid'a Harmony ot the Gospels (9th century AlBatian) laic ia 

"Mod. 

' B«e alao Kerahle'fl Sasona in Englanil, bk. 2, ch. 1, 'Growth of the 
"''Blj power.' Spenci? (Eqnitable Jurisdiction, Vol. I. Bk. i. ch. 3) traces 
&o ioQuencc of Kunmn law in general, directly through the Anglo-Saxon 
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of the people, at leaflt of the ecclesiastics and chief men, 
is often stated besides'". But, whether we are to regaw^' 
the foiTTier doctrine as original or an innovation, the latter 
aa tiie growing up of a modem or the survival of an ancient' 
constitutional practice, we need not enter here into the 
subject-matter of these accounts or preambles. For ouP 
object, here as elsewhere, is merely to enquire into thft 
first conceptions of law, which may be gathered from th* 
oldest names used to express that ideiL 

as, domas, asetnissa. Three words meet us in thtf 
Anglo-Saxon statutes, or their headings, under the general 
meaning of /u!(J. They are identified by Allen and Thorpei 
ts with customary law, dovias with adjudged caaes or preae^^ 
dents, asetnissa with statutes". i 

jB. The two first words are connected together in an" 
interesting passage which throws light on both. This ia 
the introduction to the domas of Hlothar and Eadric, 
joint kings of Kent about the close of the seventh century 
though the introduction may be the addition of a later hand". 
"Hlothar and Eadric, kings of Kent, increased the « which 
their elders observed {or practised) by these domas"." J 

We may compare with this another early preface, t<n 

" Tliorpe, Ancient Laws and InBtitutcB of England, Vol. 1. 
Laws of Ino Prol. p. 102, 
I Alfred and Gnthnim ProU. p. 152. 

^^^_ . Laws of Aethelstim, pp. 191, 217. 

^^^^L Eadmtmd, pp. 244, 6. 

^^^^L Aethelred, p. 

^^^^p Cnut, p. 358, &c. &(i. 

I " Thocpe, Preface viii. note 1. 

r '° Sohmid, Oesetze der Angelsaobsen, ixxii. 

I " Ecton tha b tha the teota aldoras mr geworhton thjBfom donram, *o. 

I Thorpe 1. p. 3G. Thorpe tranelalea gfaarhton 'had laade.' Anthoritios for 

I the tianslation given in the text may be fonnd. Gcein, GlosEar. 4S8, gtvryT- 

L^ , 
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the domas of Wihtraed (G96 a.d.), where the latter arc 

said to be added to the ri^ht customs of the Kentisli 

men". In the former of the passages juat quoted, ib would 

appear to be older and less dependent upon recognised 

ordainment than domas : while, from a comparison of the 

two, we should be inclined to identify w with cws(ot«". 

The word does not occur in the later laws and is somewhat 

rare in Anglo-Saxon poetry. It ia here apparently used in 

the plural", aa I think it is generally in the older poems, 

Vi'ith the sense of vsages or observances, but I also find early 

petical instances of <b, singular, meaning a bod;/ of law". 

Tlie full form of the word is aew", and this brings ua at 

once to the Gothic aiivs, an age, eternity^'. Cognate words 

are the Latin aevum, the Greek ativ, alusv and the Sanskrit 

TOK, which last means, by a most interesting coiucidonce, 

■ ^memorial c^tstom ". 



" ThoFpe 1. p. 36. Tlie great men " scton (thas d6maB) Cnntwam rilitnm 
^wam." 

Ibe translation given in the lent is Thorpe's. Suhmid translatea 
"inneosed them (the domas) hy the law-nsogea." mehrten sie mit Aen 
EailsgebrifuohBn (p. 15). Grain, however (Glossar. 1. 229), proves the 
Btuiingof apponere, as well aa aiigere, for ecan (oar eJie); and the general 
41^ of the sentence, which I have somewhiLt altered, for hrovity, is against 
Mma's rendering. On n7i( see neit chapter. 

" So land-laffa in the Bectitndiues 21. Thorpe, p. 440, are directi}' ecn- 
BMlei^jth theaw cnatom, a word for which 1 have no satisfactory dariva- 
Mon, but the meaning of which is hej'ond donht. 

" So, at least, Thorpe takes tba a, I snppose as parallel to tha domai. 

^ Bee Giein, sub noce, who admits the difGcult}', in many oaaes, of dis- 
tiopiishing a, Ux, from a, rilvi caremoaiae. 

" Ine 1, Thorpe 1, p. 102, 

lEui and domas. 

Pot the date (G8S~S94 a.d.) and docnmonts of Ine's legislation tee Schmid 
lual. mrii. 
• " Mat. 8. 13. Gk. tb Toh tdwa^. Goth, in aiuini. 

* Curtins, p. 385, § &8j. 
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Uninterrupted course and long duration seem to be the 
original and proper signification of m, if indeed its skssociar 
tiou with words signifying eternity will not almost justify ub 
in translating it that which is from, everlasting. Such an 
idea might not unnaturally connect itself with that of diviM 
ordinance", but the latter does not seem to be expressed 
or directly denoted by the word. Our poetical expression 
ai/e ( = ever) is a closely related word to this oldest title 
for English customary law : and the German eke, matri- 
mony, as the permanent or the lawful connexion, is probably 
from the same root". 

Dom, of course, corresponds to our Engliali word doom, 
the narrower signification of which, however, is decidedly 
misleading as to this Saxon word. Once more we must go 
back to the Aryan root, in this case DHA, to set or appoint,.. 
from which come not only the Gr'eek Sifiiv but the word, 
at present under our consideration, and its Gothic counter- 
part 

The latter, dom-S, (of which the s is merely a sign of the 
nominative and has nothing to do with plurality) does not'' 
throw BO much light upon the early name of law as has 
sometimes been considered''. The word occurs hut once, it is 
not quite certain whether in the literal or metaphorical sense 

^1 Drihtnes s, law of tlie Lord, occurs eontimiallj in the A. 8, yerei 
tba OoHpela. 

=" English fonns corrBBponding to the are not perfectly easy to trace. 
Bohmid (Qea. 624, 528) shews reason to queEtion any A. S. le in the esi 
mstiimony (see however Grein BibL 2 p. GO, Jul. 297); butatici;, a i>ife,hsai 
authority. The modem English ewe, which led me a good deal astray, ) 
not be confaasd with these words. It is A. S. eo\ce (Qr^in Glosa. 1. : 
Uotb. awi, Lat. ovii, &a. &c. See Cm-tius lit (p. 3110, g 593). 

" CnrtiuB, e.g. p. 2S1, g SOO, aftoi: gWiag Oothic dom-3 and Old Hi^ 
Oerman Cuom, both— judicium, added in his earlier edilion "der geistigaa' 
Anweadung von 0iitii4s oder Te-S-jio-i entspriuht goth. dom-e." This last.' 
passage he now omits. 
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of jaJgement". The verb derived from it belongs rather 
to the latter, except when intensified or specialised by pre- 
fixes*'; and in a case where the literal signification is required, 
another word is employed'*. The Gothic dom-s is, therefore, 
too uncertain to illustrate the Anglo-Saxon or old English 
dom. 

Now the general literary meaning of dom, is, I must admit, 
the narrowed one of judgement, and not the wider one, which 
may be certainly predicated from its etymology, of setting or 
appomting. Words, moreover, derived from dom, such as 
dewia, judge and deman, to judge, bear the specific signifi- 
cation. These are, however, secondary in order of time and 
etymology ; and to think of dom in the hght of a modem 
case, as primarily and properly an adjudication on particular 
circumstances, secondarily a precedent, would give an incor- 
rect idea of the word, which, properly conceived, reflects 
some light upon deftia-rev. 

Dom-boc. The domr-boe of our ancestors waa not a 
volume oi reports : it had nothing to do with actual cases, 
but was a table of model decisions— that is, practically, of 
prospective rules drawn with the minutest particularity, as 
intended to meet every possible case. This character of the 
book is quite clear when we look at the originals in Thorpe. 
King Edward the Elder, for instance, commands all the 
reeves to deem such just doo7as as they know to be most 
righteous, and it in the doom-book stands". The primaiy 

" Blceir. 2. 15 ia the pasBage to wMch I refer. Itli Nasjands thana 
anawairthan dom m gasaihwanda. The SaTionr looUug to His fatuie judge- 

" E.g. afdamyan, gadomyan. 

" In John 16. II, -wipt Si xpliriiJS in i Sipxfiir tov Kiir)iov reitrou Kirptrai, 
the Gothic docs not read bi doiit. Hie the A.S. be dome, bat bi itaua, thatei 
ss reiks...afdomithi< warth. 

"^ Eadw. Prooim. Thorpe L 158, that ge deman Bwa rihte domas swa ga 
ribtosle aunnon and hit on thnie dom-hea stuida. 
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object of the doom-book is the same as that of Buriii 
Justice. It was intended forjudges™, and might have been 
styled Liber judicum quite as well as Liber judiciatis'". 
This last expression came from a translation of domas by 
judicia, occurring in the later laws^ which does not, how- 
ever, at all narrow the signification of the original word. Ii^ 
the Latin version, for instance, of Athelstane's domas, the 
judicia, which are there said to be set or ordained, consii 
entirely of prospective regulations". 

Most clear is the use of the word domas to expresfli 
prospective or general rules, in Alfred's statement as to thc^ 
domas which. Almighty God spake to Moses, and wbich{ 
Moses was to set to the people"'; where, whether Moses, 
is treated as lawgiver or as judge, it is not as judge that, 
he makes the dom, and, in either case, he only e 
appoints that which is set or appointed to himself befor& 
Dom, in fact, comes to be indistinguishable from words ( 
clear general ordination or consultation, asetnis'^ and ge- 
raidms"'. 

Somas and fl/[iums. Bonias then, rightly understood, 

*° TMs is obvious from the paseagG beginning Of thimum anvm dame ia 
M\It. ilii. Tiiorpe 1. p. 66 (Sohmid Cap. 49, § 6, p. 66}, althongh the judp* 
ment spoken of is metaphorical. 

" Spelman's traDelation of dom-ioc (GIosEoriam, p. 176). I &> 
hifl authoritj. 

>° atheist, ili. 1. Haec sunt j'lulifia, ka. 2. TTt observentnr o 
judicia qnae apud Greateleyam posita fuenwt, die. Thorpe 1. 817, i 

" JE^lfred. let. xlix. Thorpe 1. d. This sindon tha domas the m 
.Xlmibtiga God self sprieceiide wwa to Mo^se. 

Ih. XI. p. 46. This njnt tha domas the thu him settan scealt. 

f" At the head of the laws stand the words : "This Bjndon tha domu 
the iSthelbirht oyaiug asette on Agustitins dcege.'' Thorpe I. p. 2. 
(Gee. xix.) appears to think the Saxon a translation of older Latin. Tha 
legislation purports to date from before the death of Augustine in 614. The 
title is probabl; later than the text. 

^ Gerffidnis, ,*:thelflt. 5 pr. (Thorpe 1. 228) and ^ithelted E pr. (ib. 30<), 
seeme eiootlj the Latin conaultum. 
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come very near to 6e/ii<Trei. In botb, the original prospective 
setting appears rather to be had in view than tlie judicial 
administration. Neither are conceived as necessarily and 
universally published to the people at large, but this woultl 
practically be the result of courts to any extent multiplied 
and accessible. The Befiiarei moreover are, to the end, 
looked upon as principles inspired by Heaven : while the 
domas are in most cases special rules drawn by men. Cora- 
pared with Latin words and ideas, the former are an imagined 
parcelment out of fas; the latter answer almost exactly 
to those clauses from judicial handbooks which are known as 
the leges Regiae. 

Law, i&gu, lagfa. Our English word law would, at 
the first blush, seem identical with lea;, when we consider 
such Romance descendants of the latter as loi and ter/. 
But, in fact, the etymological connexion of the words is 
of an extremely questionable character, as has been shewn 
above". The old form of law is a singular noun lagii, which, 
curiously enough, seems scarcely to have been of Anglo- 
Saxon original". 

Lagu is derived originally from the root LAKH™, from 
■which come the old Norse plural log {translated ordinata), the 
Frisian laga, a law, and the modem Swedish lag, which 
ia, in the neuter, stratum {layer, course, &c.), in the mas- 
culine law". An interesting survival of the first word 
above mentioned occurs in the Liigber (law-bill) of. Leg- 

'' AboTB, cb. 3, n. U (p. 32). 

■ The only infitancefl, e. g. in Grein, are two compounds eaMoT-Uigu and 
IlotKlagv, of somewbat doubtful esplanation, and wbicli throw ao ligbt upon 
lafu]m. 

" Wkeaee the Gothic Ugan and lagyan, Anglo-Saxon licgan and lecgav, 

lem Germaa Utgen and Ugen, our lie and lay, &a., all in the above order 
•ifpiiorily. 

" Compounds of lag in the Eeliand (old continental Saxon of the 9tU 
MlMy) aie also mentioned by Sobmid, p. 621, s. v. lagu. 
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hertlitvatte" — probably the striking isolated hill at the 
northern end of Thirlmere — in the heart of the Norse 
settlement of Cumberland and Weatmoreland, 

The modern expression " laying down the law," would be 
quite misleading as etymological evidence. In fact, the 
Anglo-Saxon ordinances speak rather of upreanng lage 
(plural of Utgu). But the point to be remarked in lagu is 
that its first meaning must have been intransitive, from the 
primary, and not passive from the secondary, verbal forms, 
with which it is connected. Lagu is that which lies or rests, 
not that which has been laid or set. It is accordingly com- 
pared by Vanicek with ol Kelfj.evot vofwi {see above, p. 53 
n. 48), and it undoubtedly suggests rather custom than ori 
nance. 

The first appearance which the root or stem of our word 
law makes in an English ordinance is in a compound form 
iaA^iii = law-breach, used to denote a penalty, in the domaa 
of Edward the Elder and Guthrum the Younger, about 
the beginning of the tenth century. Certain offenders are 
to pay, wite among the English, and among the Danes 
lalislit, so that the latter clearly refers to a Danish penalty 
as distinguished from an English one™. 

It is not till we come to the laws of Edgar, who died 
975 A.D., that we have the actual word lagu, certain ap- 
parent previous occurrences being in all probability of later 
date". " I will that secular rights stand among the Danes 

>s Taylor's Words and Places, p. 311. 

^ E. and G. iii, Tliorpe 1. 168. Gjide wiie mid Englnm and mid Denum 
labslit. See note on p. 1G6 as to the date of these doman. 

*" E.g. the tille, ^Ifredea laga, Cyuinges, of the aecond teit of Alfred 
and Guthrnm's peace (Thorpe 1. 162). The wergilds, Thorpe 1. 186—190, in 
which the Mercian law (aingnlat) ia referred to (be Mircna laee~on Mircna 
lage) are of tmccrtain date. The following passage, on Banks, Thorpe 1. 190 
which speata of the English laws (on Engia iagum) has a very late appear- 
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with as good laws as they best may choose. But with 
the English let that stand which I and my witan have added 
to the dooms of my forefathers*'." In some passages these 
Danish lavis might almost he rendered customs, but in the 
above quotation I thiuk they have much the same prac- 
tical meamng as domas, i.e. model judgements, or pro- 
spective rules, from which the proper one is to be selected. 
The parallel to the Greek Kpia-it of the 6efj.i(rrei;" can scarcely 
fell to occur to the reader. 

Under .^Ethelred (978 — 1016), the plural laffa appears 
sometimes exactly equivalent to the ffenednissa" of the 
King and witan, sometimes to the domas as administered" : 
the singular lagu is now also used for the whole body of law 
administered in a district, and no longer for such law in the 
northern or half-Danish districts only", Canute's laws shew 
similar uses". 

Lagu is clearly a northern importation, later amongst 
ourselves than re or doTnas". Whatever its exact meaning 
with its Danish originators, a lagu, as first imported into 
English, seems to have been considered just like a dom. 
But, probably because it was an imported word and did 

*■ EadgftT Snpp. ii. Thorpe 1. 272. And io vrille th*t woraH-gerihta 
mid Denum Btanduii be ana godnm lajum swa lij lietst gecooBen niKgen. 
Btande tboone mid Anglum tbiet io and mine niCaii to minra yldteua 
domnin gcjbton. See too xii. xiii. Ihorpe 1. 27S. 

*3 Above, cb. 4, notea 26, 35 (pp. 47, 49). 

*» Above, note 33 (p. 66). 

«* ^tbelred iii. Title (Thorpe I. 393) ; ibid. v. i. (Thorpe 1. 304). 

^ £lhelied vi. 87, on Engla Sage (dat. singnlai), and on Dena lage 
be thftm the haora lagu ai (Thorpe 334), ib. vii. C (p. 330), on Cantwara 

« Seonlar law 84 (Thorpe 1. 422), &c. &c. 

^'^ I» a paasage, for inatance, of St John's Qoapel (1. 17) one translation 
nUkde in the time of .^tbelied reada te, n'hile a later [about L150) aubatitntea 
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not therefore suggest to the English nation a strict original 
signification, we find it becoming a^ general term which 
finally supplanted all the others. 

Laga, or lage the plural, becomes equivalent to every- 
thing that would be recognised by a Court, and to procedure 
at law itself, as distinguished from private or amicable settle- 
ment of difference*". Lagu, the singular, adds to ite other 
meanings that of the aggregate legal rights and duties of a 
particular class. The " Thane's law " is the first heading 
of an English "Rights of persons" properly and actually 
BO called". And this seems to be the meaning of law, 
where we are told that whiiome, in the laws of the English, 
people and law went by ranks". 

Commoil law. The somewhat ambiguous use of the 
word lagu — sometimes to indicate the abrogate of the 
legal rights and duties of a class (rights having rather the 
greater prominence), sometimes to indicate the body of law 
administered in a particular district or country — may con- 
tribute something to the explanation of that more ambiguous 
phrase still in use amongst ourselves — common law. 

In the title or preface to the " dooms " of ^thelred 
there is possibly to be traced some idea of uniting the three 
" laws " known as those of the West Saxons, Mercians and 
Danes into a common English law for all the people". 



L 



" .ffitheljed ill. 13 (Thorpe 1. 298), lufe oththe lage. 

^ HeotitudineB Bingularum personarum. 1. Tlietfenaa lagu, tr. Taini lei. 
Thorpe 1. 432,3, Thedaleof theae Rectitndinea cannot be certaiiily assigned : 
the MS. is Bnppoeed to belong to the lOlh ceatoiy, 

" lead and lagu-.te getbingthum. Thorpe 1.190, That this curious 
document, 'Be gethingthnm and lage,' ia later than the lime to which it 
refers is dear from the hwilum. 

" The ordinance is made at Woodatoch in the land of the Mercians (on 
MjTCena lande) ; bat it is made for the whole nation according to the law of 
the English (eolton foloe.,.iener Engla lage). 
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Spelman, following Ranulphug Ceatriensis, represents tbera 
to have been actually united into one common code (unam 
legem comiwmem) by Edward the Confeseor'', to which 
fact and title the same author traces the origin of onr 
common law (Jus commune). Hale gives the explanation 
of Spelman the second place, preferring the view that 
common law is the general law of the land as distinguished 
from particular laws still by custom applicable to particular 
places and causes; while Blackstone (whose authority 
however is merely Hale) follows Spelman*'. 

The fact, however, of the union or fusion referred to 
being ever expressly made is a very questionable one. In 
the "laws of Henry the First," of which the first two chapters 
were written before 1118, the remainder under Stephen 
(1135— 1154), or early in the following reign"; in the actual 
charter granted by Henry the First, in 1101; and in the 
so-called laws of William the Conqueror, a compilation 
perhaps dating from the same reign of Henry, we hear of 
th^ lata (singular) of Edward", which looks somewhat like 
a consolidation." But, in the same Ipges Hennci primi a 
division into three parts is still stated to continue "'i of 



H Gloaanrium, p. 358, I,ex 4imlor\im, and p. 329, Jm ci 

*^ Halu'a Hiatory of the Common Law of England, c. 'i. pp. 58. E9, 
Blacketone Int. 3. p. 67. Reevu (Bist- of EngUaU Law, cli. 1) adds nothing 
to our knowledge on the anbject. 

" See Sohmid lusl li?. 

" LeecB Henrici Primi ii, 1, Boonndnm lagam regis Edwardi. 4. lagam 
Edwordi regis vobis redda. 

The latter ckase is in the Charter of Liberties of 1101 (% 13. Stnbbs' 
Documents Dluatmtive of English History, p. a8]. "Legem Edwardi 
regis" ia given by Stubhs from the Textus BofFeusis, a MS. written nud^ 
Henty I. of part of tte law attriboted to the Conqueror (g 7 Stubbs, 
ib. p. 81). Thorpe, from a later MS., reada legee. (Will. c. iii. g xiii. 
p. 493.) 

!, 2 [Thorpe 1. 512), legis etiam Anglice trina est particio. 



72 EAELT NAMES OF LAW: TECTONIC. 

which there are indications in the reappearance of lahslU 
in connexion with the Danes", and elsewhere". 

The same triple division of law is maintained in the 
later part of the laws attributed to the Conqueror'*; while 
in the so-called laws of the Confessor himself — a document, 
however, written certainly after 1100°° — the subsisting dif- 
ferences of lex Anghrum and Denelaga are clearly stated". i 

I am, therefore, on the whole inclined to douht whether | 
any consolidatimi, real or imaginary, express or virtual (as 
the work of time), can explain the phrase common law ; 
particularly if the trUe origin of that phrase can be traced 
to a time prior to the alleged consolidation by Edward. 

This phrase, as also the Latin lex communis, is appa- 
rently identical with the old French commun droit The 
latter is spoken of in the Statute of Westminster the first, 
in the clear meaning of impartial jmtice as between indi- 
viduals". It reappears in Fleta as comwiMMisjusdYitt"^, and 
the signification is clearly recognised by Coke in his 
comment on the particular statute". Elsewhere, the same 
author identifies common right and common justice with 
the common law of England**; but he again explains the 

^' Leges Henrici Primi li. 11 (Thorpe 321). See sbove, n. 89. 
" lb. liv. 3, i (Thorpe 1. 525) ; livi. 6, 6 (Thorpe 1, 569). 
" I. 2, 3 (Thorpe 466, 468). I. 8 (Thorpe 470), 4o. As to the relative 
date or anthenticit; of different parts of this compilation see Stntba' " Docu- 
meata," p. 80. 

"" It ia attributed by some to the author of the Dialogua de Soaocatio, 
bj some to GlanTiIle himself. See Schmid lixi. 

^ Leges Regis Edwardd Confessoris lii. (Thorpe 1. 447). nvii. (Thorpe 
1. 4fi4). 

" S Edv/. I. 0. 1, que common droit soit fait a touts anxibien anx poers 
come aoi riches sauna regard de nulluy. So read by CJofce in 1 Inst. 1*2 a. 
Inst. p. IGl, he reads droitare for droit. 
Fleta, 1. 0. 2!) § I. 
Coke, 2 Inat. p. 101. 
1 Init. 142 B, on the words ' of common right ' ia Littleton, 
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latter, in a third passage, to be tbe most general and ancient 
law of the realm, as distinguished from particular (local) 
custtmis and statutes". The various interpretations of the 
phrase by Spelman, Hale and Blackstone, are given 
above (p. 71). 

Common law from folc-riht. These somewhat conflict- 
ing explauations may be to some extent reconciled by refer- 
ence to the term which several of our authorities (e.g. 
Spelman and Blackstone) identify with common law, and to 
the original of the clause iu the Statute of Westminster, 
That original clearly is an enactment in the laws of Edgar 
that every man be worthy ( = held worthy) of folc-riht, 
as well poor as rich", Folc-riht, which I find first men- 
tioned in the laws of Edward the Elder'*, and which is 
translated in the old Latin version jus puhlieitm'^, is fre- 
quently need in a sense so exactly equivalent to the un- 
compounded riht meaning legal right or simply law ™, that 
the signification of the first half of the compound is lost 
sight of. After some hesitation, caused by certaiu pas- 
sages which look rather as a folc-riht meant judgement iu 
the people's court, I have come to t!ie conclusion that the 
true signification of this term is the right or law" common 

" llnat.llSb. SeatoollSa, endofgien, on"pn'raicomm«item)cj7em." 
" Eadgar 2. 1, io wille that lelc man sj tolc-rihtea wyrthe go earm ge 
eadig. Thorpe 1. 2S7, repeated in ^Uielred vi. 8, Thorpe 1. 31t), and 
Cuut. Seonlat 1, Thorpe 1. 376. 

■B Eadweord pr. Ne wandiath for nanum thingnm folo-riht to geroccanne. 
Fear not (to the leeTes) on any account to pronounce folk-right. Thorpe 
1. 168. 

• Bee ^thelred -rii;. 6. Thorpe 1. 33S. 

TO So Sohmid Gesetz, B. y. folc-riht. SeeOftths, Thorpel. 178— 80, where 
the litigant aweara that he prosecutes his anil mid fullan folc-rihte vith full 
folk-right (2), that the property is his own on fole-riht, bj folk-tight (8). In 
^thelBtaa 23 (Thorpe 1. 212)mid folc-rihte unscyldig ia simply ie^a If if g\iill- 
le—. 

n Ab to thia ttmbiguitj see above, p. 70. 
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^^^B io all the people, as distinguished from those of particuli 
^^^B classes". 

^^^ It is perhaps not without significance that the ex] 

r folc-riht first occura, so far as I can trace it, in a statutorj 

[ enactment, under the somewhat underrated monarch (Ed- 

^^H ward the Elder) to whom almost more than to his illus* 
^^^fe trious father the first coasolidation of the kingdom 
^^^H Sritaia is due". But the coosolidatioD is, in the case <A 
^^^^k folc-riht, rather one, as it seems to me, of ranka or classes 
^^^H than of districts. 
^^^P Folc-riht, then, cOmmun droit, common right and commoii 
^^^^ law, have running through thera all the ambiguity, betwee^j 
k right and law, which affected the Saxon riht and lagu, tb^ 

I French droit, and so many other juristic terms of similaj 

f signification — from which our modem right and law ari 

I happily free. Subject to this ambiguity, their meaning 

I presume to think, clear enough. They were what juristi 
call general, universal right, or the law of general, universAl 
rights, as distinguished from the law or rights of specitil 
classes. 

Modern meanings of "common law." Aa then tW 
idea, the name, and the thing itself descended in its fir* 
origin from the pre-Norman period ; and as that part Ol 
it which was really statutory ceased to he regarded 
such under the new regime; common law came to be i 
, ancient customary law and our customary law in genera^ 
i opposed to the only statutes henceforth recognised 1m 

'* E.g. the Tkegeiut laga of the EeotitudineH, Thorpe 1. 432 ; the thegt 
I rUt oF the 'fiaoks.' 

In the iliHicult passage e,B to the scale of wergilds an foleei folc-rihtet {» 
' ht Myrctui lage (Thorpe 1. 190), the oompound aeems to have the mean! 
of law generall;, while the nalional character ol the law is indicated by t 
repetition oSfokei. 

" Freeman's Notman Conquest, 1. p. 58. 
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our courts. As opposed to the comparatively modern 
"ejut'tofcZe" jurisdiction introduced by the Chancellors, com- 
mon law seems to mean simply the older body of rules, or 
tliose administered by the older courts". 

The rarer antithesis of common to criminal law arises 
obriously from the distinction of common pleas and pleiis 
of ike crown, which is as old as Magna Carta". Earlier, 
the two branches were called civil and criminal'". Whether 
the true idea of the pleas of the crown was, that tho 
Wereign was the plaintiff'^, or merely had a special 
jurisdiction'*, I cannot but think that the common pleas 
"ere those which were open to all subjects'"'. 

Conclusioil. Observance with our Gothic ancestors, in 
vAUstk; immemorial custom with our Saxon ancestors, in 
18, appear to be their first ideas of law. In the case of the 
former our knowledge begins and ends with one literary 
work: in the case of the latter we can trace a developement 
of institutions and ideas not very dissimilar from tliat 
appearing in Gi-eek phraseology. The prospective rules 
*<* guide judicial decision (domas) resemble the Gieek 
SiiUffTd, while the more general aaetnissa may be compared 
with the ffeiTfioL The name which has, with ua moderns, 
supplanted the rest, the northern lagu, if treated, in England, 
«s equivalent to the native dom, may have somewhat lost its 
original signification. But that signification must have been 

" Stephen's Blacketone Int. g 3, ad finem. It ia perhaps only aa a Conrt 
l^Equily that the ChaQcellor'a Court ia Inter than the others. 
" Cap. 11, CoDnnunia piociU non seqaantur Curiam nostram, 

I da not know that the term Pleas of tha Crown can be traced earlier 
tbwi Britton. Hobbes, I find, gives the eaiue explanation of Common Pleas, 
bviathan, pt. 3, chap. 23, p. 125. 

» Glanville 1. 1. 

^ Bee Hale, P. C. Pnnemium. 

™ Bracton 3. 5. fol. lOS. 

'' See contra, Cuke on Uagna Carta, cap. 11. 2 lust. p. 22. 
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rather one of custom, than, as in the domas and Oefiiare^, o€ 
ordinance. There is, moreover, one point, hitherto only glanced 
at, in the juristic phraseology of Teutonic nations, which 
if not exactly peculiar to them is at least so much more 
strongly marked in their case than in others that it deserves 
a special notice. I mean the subsisting designation of 
law among our German brethren, and its probable former 
designation among our own ancestors, by the peculiar term 
of moral approbation, right. This word with its well-known 
antitheton will form the subject of the next chapter. 



CHAPTER VI. 

EARI.Y NAMES OF LAW: RIGHT AND WRONG. 

I KIND it necessary to complete ray consideration of the 
BMOUBcioua definitions of law contained in its early names by 
some notice of two well-known words belonging to the Teu- 
taitc group of langaRge— Might and Wrong. They claim our 
attention, partly because, as I have said above, the former was 
once with ouraelves, and still is elsewhere, used in the sense 
oflaw; partly because a most misleading explanation of both 
wlwund up with Austin's definition of law. 

Austin's Eight and Wrong. Of Right in general, right 
Ae adjective, or Sight the substantive without an article, 
Anstin says, it is true, very little. He generally means by the 
S'ord right, when he does use it without an article, an abstract 
fispcession embracing all rights, or, a right defined in the 
most general manner". But in one very short fragmentary 
note, for the number and magnitude of moral problems in- 
^olyed, he derives rectum from rego, recht from "rechten or 
"■wken (dingo)," right from "some Anglo-Saxon verb which 
wmes with dirigo from a common root," just from jussum". 
■mt and right, according to the same note, signify that 
wbich is commanded; aequum and Siicaiov that which con- 
lonns to a law or rule. Wrong is = wrung, the opposite of 
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Some expressions, for instance the words last quott 

I point to tlie truer view of these ivords lurong and right: bui 

I on the whole, Austin evidently takes right, in point of di 

I vation, to be that which is commanded. And, in this way, 

I lie in fact accounts for an occasional confusion in the use o( 

I the word, between the something commanded, i.e. the obliga-J 

' tion incumbent upon the party obliged, and the more ordi- 

I nary sense in which a right, from his point of view, is used 

i to denote the position of the party towards whom that some- 

thing is commanded'. i 

Blackstone's Commentaries contain little attempt eithei 

to define Might or to trace the origin of Sights. Almost tfaa 

only passage where he speaks of Right in the abstract is thS 

definition of "municipal law" as commanding ivhat is right 

and prohibiting what is wrong*. As to the origin, thereforei 

of Eight, be appears to agree with Austin : but he practically 

drops the subject, and speaks only of particular rights and 

I wrongs without further definition, except stray statements tiy 

I the same effect as that just quoted*. 

Perhaps the main practical objections to Austin's theory 

. of law and right in general, lie in the absurd logical resultjl 

which he arrives with reference to Constitutional Law aai 

the somewhat parallel case of IntematioTial Law. Th( 

, meaning, too, of particular rights and wrongs, and the deduc 

tion of the ideas thus indicated from that of right and wron^ 

1 general, has, in its correct or incorrect apprehension, tj 

j practical bearing upon the desirability of this or that classifi^ 

I caiion or subdivision of law. Such classifications are nugator^ 

I if merely depending on the speculations of philosophers; thej 

L. c. in last note and Loot. 24, page 481, note. 
Int. g 2, p. 53. 
E.g. Comm. 1. 1, p. 122, 

3 too Markby, § 104, p. 49, paases by right in the abntract a 
\ Aifficult to deQne, and DOnSnes himself to lights in poitiaular. 
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draive their utility solely from squaring with the beliefs and 
espreasiona of ordinary men, as expressed in their more 
abstract or metaphysical terms, 

I must not, however, anticipate the more detailed treat- 
ment of particular rights and wrongs, into which I shall have 
to enter when I come to speak of the subdivisions of law. At 
present I propose to consider what is the original idea ex- 
pressed by the two words right and wrong in general, and 
where, if at all, the notice of command or authority comes iu ; 
to add a brief notice of some Boraanee equivalents to the 
words now under consideration ; and to conclude by enquiring 
Iww right and its equivalents come, in some languages, to 
wean law. These do not appear to me questions of mere 
abstract psychology, nor of mere historical or antiquarian 
mterest, because they are directly connected with the present 
Mceptation of words, from which their original meaning is 
Mldom, if ever, entirely lost. 

Derivation of "Bight." To say, as Austin says in the 
note above quoted', that right is derived from directum is 
a mere las statement which the author himself corrects, and 
*liich I need not therefore notice, further than by way of 
taintion that covipounds, such as dirigo, can be allowed little 
Or no weight, in explaining the simpler forms rego, &c. 

The antithesis lllJU and vhijixa, bioht and wrong, 
i* as old as the Vedic hymns". The root of the first appears 
m the Latin rectus, the Gothic rathts, the Saxon riht, modern 
Qerman reckt and English right. To each of these words, 

' "Uralter Gegensntz," Curtins Grundz, p. 181, § 142. 
lowB to Prof. Cowell's kiudnesa the Collowing quotation (with translation) 
4ilm the Rig-Veda (iv. 1, 17) : 

& B&ryo brihataa tiehthad ajr&n 
rijo marteehu vrijinft ca pafyan. 
Tbe nin etood above the broad fields, beholding the tightQ and the 
*niigi (rigbt ftnd wrong actions) among mortals. 
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which must, I think, iu some cases have been formed inde- 
pendeutly of each other from their common root, there were 
attached all the meanings of physical straightness, truth, and 
■moral rectitude still to be seen in the English word right. 
For the Indian languages, of wliich I have no direct know- 
ledge, I give Curtiua' authority'. For similar meanings in 
Gothic, Anglo-Saxon or old English, and later Englishj 
Bosworth's Gospels will supply us at once with clear in- 
stances*. 

I have used the term moral rectitude; but what is the 
peculiar form or basis of approbation involved in the idea to 
which this name is given, I cannot here venture to determine. 
Without entering into the question of Intuition or Utilitari- 
anism (either in the wide or narrow sense of the latter), I shall 
merely assume that there is a specific feeling called moral ap- 
probation : that when even ordinary people say " this is right" 

^ Gtimdziige, p. 185, § 153, 

Skt. p-u-9, geiade, recbt, aufrichtig, Zd. erezu, genide, recht, wahr. 
Hoot, Skt. ar-j, erlangen, whence f-n-j-e, streoke mioh, and, besides the 
words above qaoted, rj-m-a, Fflhrer, 1 have for iDlelligibility to the English 
reader replaced the German philologet'a ij bj j. 
1 Lnke 3. i. 

Oothio : raihtos waurkeith stEugos Ta. 
A.-S. : doth his sithas rihte. 
Wiclif : make ye his pathis right. 
Tyndale : moke hie pathes straight, 
lnke 10. 28. 

Gothic: raihtaba andhoft. 
A.-S. : rihte thu andswarodeet. 
Wiclif: thou hnat answerid rightly. 
Luke 1. 76. 

Gothio : in snujai yah garaihtein. 
Wiclil : in hoolyneBBe and rightfolaeBBC. 
Uatthew 5. 20. 

Gothic: izwaraizos garaihteins. 
A.-S. : eower rihtwienje ; &c. &e. 
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they mean or think tliey moan something different from its 
being pleasant or profitable. Aa to the metaphor, which 1 
think I can shew to be involved in these words, it may be 
ihat the fiiraz^/iiness predicated of human conduct indicates 
itaheing regular or uniform; and here lies the one approach 
to Austin's notion that their meaning is conformity to a 
standard or rule^ — but the approach is realiy quite as near 
to the idea and fact of custom. 

Right, in this sense of approval, however arrived at, is 
common enough both as a substantive and adjective in our 
rafliest specimens of English, notably in the laws which 
Wfl already been so often quoted". We find it used, as an 
mijective, to qualify customs and "kingly dooms" them- 
selves" — so that it evidently indicates some standard, which, 
though it may possibly have arisen from use or custom, has 
come to be different either from tiiat or from positive insti- 
tution. 

With all of the group of words that I have been 
considering there is evidently connected an earlier verbal 
luot signifying to stretch or extend". This may, I think, be 

' Compare liis note to p. 270 (Lent, G), on jusliee, with what he aajs in 
■be Hole above quoted (Auatin 18, p. 421) on aeqiium and SiKoioi', For the 
i^twc Dompariaou of justice to the straight hue see Diogenes LiCeitius 7. 1 
(Zeao), 1 127, 

" riht i». Hlothhuere and Eadrtc, C. Thorpe, i. p. ao. 
k rihium llff. Wihtried 3. Thorpe, i. 3G. 

unnAlum (wrongfully). Alfred, Oathe anci Weds, I, Thorpe, i, fiO, 
«i Hhl. Ine, 1. Thorpe, i. 102, Ac. Ac, 

" lae, pr. (pTobahly not so old as the doman theniselvefa). riht lew and 
rihti cym-doHiaa. 

" The Sanskrit BIJU comes from HAG, tlirongh arj or raj meaning to 
f, to Tcaeh: but the original root aigniHed to be or make straight. See 
Consen 1. 448. The Gothic RAIHT3 ia from the base of BAKYAN (modern 
(hrmui recken, English rack to stretch), the existence of which is proved b^ 
rpRAKVAN, Mat. 8. 3 ; Mark 1. 41. The A. S. BIHT may, similarly be 
derived from the baae of RECCAN, for which word Grein givea the nieauinga 
C. J. 6 
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taken, when coupled with the general meaning of the words 
themselves, and with that of their antithesis (to which I 
shall come presently), as conclusive proof that physical 
straightness is their _^*'s( meaning. Certain words indicating 
aiitlwritative direction or correction are I think generally 
secondary in signification, and sometimes clearly secondary 
in form, to those indicative of straightness and straigktenijig : 
collateral relations, therefore, not ancestors, of the moi'al 
notions of truth and rectitude. Right does not mean that 
which is directed or regulated, any more than it means that 
which is commanded, although the words expressive of direc- 
tion and regulation do often come either from the .'^ame 
root as that oi' right, or from right itself. 

Relation of right to res, &c. Some of the words to 
which I refer bear upon the not untenable derivation, in 
Sanskrit, Latin and Gothic, of king or prince from judge 
(= corrector) — au interesting question to which a little time 
may here be devoted. 

In the existence of the words, Sanskrit rajan (cf. the 
modem rajah), Latin rex, Gothic reiks (with its descendants), 
and the very questionable Greek 'PT/yikao^", Corssen sees a 
proof, not only of some recognised Right, but of an adminis- 
trator of that Right", before the separation of the Indian, 
Graeco-Italian and German races. There are certain doubts 
and differences to be taken into account, which scarcely allow 
us to consider this interesting conclusion as established. It 
will, however, I think, be seen that they do not affect the 

porrigere and eipimere, as well aa rigfre dirigere ; it may be, as I undorstanii 
Coraaeti to take it, with REHT (modem German rechl) a, direct weakening of 
llAIHT; bnt it is more probable tbat both EIHT and RAIHT repcesent 
a form EEHT derived from the Teutonic boae HAK, which EigniBes exten- 
Bioo, and oorreBponds to the oriirioal Indo-European RAG. 

" ThiH I should at onoe diaeatd ae moat probably a iocBl name. See 
Curtius, p. 18o, § 153. 

n "HeiTKChPT, ruhrer, Eicbter." Coraaen 1. 453. 
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original meaning of Bight itadf, and its being either the 
cummon inheritance of most of the Indo-European races from 
their Aryan forefathers, or the more interesting phenomenon 
of independent developements from the same common root. 

The derivation of rajah, and the older words which it 
represents, haa heen much contested, and although the root- 
meaning of direction or government has now been accepted 
by those who formerly differed from Corssen, it is not quite 
clear whetlier the root bearing that meaning is (^reed to be 
the same as the root of riju'^. 

Sex and rejere come from a by-form REG, further 
weakened to RIG in rigeo, riffidiis^'^, of the root RAG re- 
ferred to above ", In regere itself, it is true that the notion 
of governing generally has ratlier obscured that of physical 
straightening or direction. Yet the latter is etiil so appa- 
rent in many uses of this verb and its compounds, in the 
expressions e regione, ergo, erga", and in the formative 
rectus itself'*, that I feel perfectly justified in laying down, 
as the fundamental notion of rectus, straiglilness, not govern- 
ment. Hex, no doubt, only indicates direction or regula- 
tion, and, so far as I can discern a special meaning in its 
earliest uses, the direction or regulation of religious matters. 
From the same by-form, which is the root of regere", 
came, by regular phonetic change?, the Gothic reiks, a 

" See tho end o£ Cnrtiua' article, g 1B3, p. 185, and tha anthoritieB quoted. 

" See CoTSBen 1. 101. 

•' Bireclly opposite, to the end or object, over affoimtt. See CoisHen I, 
p. 419. 

*' E.g. TtrCa acies, recta linea, &c. 

" BIG changing, according to Grimm's law, to EIK in Goiliic. Corasen, 
I think juEtiSabl;, assumes (NachtrJigB 170) this root to liaTe the same 
meaning as RAKYAN. Massmann (Ulfilas p. 720] makes it sarameln, hSufen. 
It la from the word bearing this last meaning, of course, that our rake, a 
ftaiden tool, cornea. Thejare apparently to be referred to another root KAQ, 
entirely distinct fromtliat iiero noticed, and meaning to coUeel (Skeat's Elj-m. 
Diet. p. 710). 

6— 'i 
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prince or cliief", the recke of the lay of the Nibelunga, the 
reich of modern German, ami the A. S. rice (kingdom), sur- 
viving in our bishopric". 

In all of these words, signifying direction and govern- 
ment, which can Le confidently traced to the root of right, 
their meaning may be clearly and naturally deduced from 
the notion of straightening, without importation into the 
original root-meaning, or its derivative right, of any idea of 
government. On some more obviously secondary forms I 
will speak afterwards. 

Derivation of WRONG, &c. The view here taken, as 
to the origin and oriier of the different significations of 
RIGHT, is strongly confinned by the antithetical term. 
The Vedic Vrijina bears the meanings of crooked and 
wrong, specially deceitful". It is derived from a root 
WRA, WABG (through WRIJ) meaning to bend or timst 
which appears in the Latin valgus, perhaps in varus and the 
Greek poiKo^, crooked". These last words are not used in 
a moral sense, though the Latin pravus is", which has much 
the same original physical meaning as iionis. 

" Bala aim in Mat, 9. 18, the Qceek being tranaUted hy Wiclif princf. 
Ueila does not Boem to mean judge {slaua. Mat. 5. 25) or snpieme king 
{tMadani, Mark 6. 22). 

" I formerly connected with ttia name for a eliief our other rake, rakel 
(compare the E^pit implied in some usages of 7CBi-oEot). But ProfeBsor Skeot 
shewa that the latter originally meant vasabond (Etym. Diet. p. 433). Kake- 
hell is of course a, tempting sham deriTation. 

'^ Krumm, tiflgeriath, falach. Curtiua, g 142, p. ISl. Corsaeo 1. 643. 

^ So at least Aufrecht, cited by Curtius in his third edition, % 422, p. 
438. Curtiua now (p. ISl, ed. 5) takes thia root in the sense "to keep off" 
(abwen den) —though surely tlie words meaning fence, hurdle, enelosvrc (1. c.) 
might well come from the signification of ticiiling. 

^ Corssen 1. e. cites valgum but not i-arui. For poiKit aee Arohiloohua 
52, irepl fi-i/tas ISiir (kmoi (ejmct!y=varuH)i and Theocritus 4. 49, ^«i» ri 
{J 71) \a-y<„pi\oi>. 

" Is pravui possibly from the root TAE- otlirr{wise), Corascn 1. p. 77tl. 
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The same root WRk or WRAG, of the Sanskrit, Greek 
and Latin, occurs in the Teutonic words employed to 
express precisely the same opposition as that of Vrijina to 
Riju. It ia unnecessary to enter into certain alleged by- 
forms of this root, which have no direct bearing upon the 
present question ". 

The direct antithesis to the Gothic raikts in the t«xt 
"the crooked shall be made straight" ia wraikws". With 
the root of this word is connected the Anglo-Saxon wrenc 
deceit", and wnncle, of which last word our roodem slang 
preserves ua a metaphorical use similar to that of the 
A, S. wrenc. From the verb virigian to twist or hend, comes 
our a-{= mi.)viry; and twisting is the proper meaning of a 
primary Anglo-Saxon verb vn^ngan, from which comes wrang, 
our wrong ". 

Bight and wrong. Summary. On the whole we may 
fairly conclude that Right and Wrong are metaphorical 
expressions, derived directly from the notion of physical 

anil, secondarily, wrotigt See Key, Latin Grammar, gg 1351, 2, on per- 
" signifying dettraeiien". The eiplanation does not seem to ma happy, 
but the identity of tliia per- with German ver- and oar for- ia well pointed 

" OotUc hrikan, A. S. brecan, our break. The identification of their root 
with that of Fpay Ipij^i-u^ii) and frango is almost icreEiEtible, but see Curtiaa 
Gnmdz. p, 513. On the possible eonnenion of all three with the root nndec 
consideration in the text see Cocssen's argumeuta, in the negative (Auespv. 
1. 397 nol«). 

" Luke 3. 5, yah wairthith tbata wraikwo dn raihtamma. 

M Betrug, Corasen 1. 543. Kriiinmung, List, &c., Orein Gloss, 2. 749, 
It only survives to as {except as stated above) iu the phjaical sense of irrenc/i. 
Iicift. 

™ Many of the passages where vringan oeonrs have the meaning of 
squeezing out liquid (inring) : but this comes naturally from tbe notion of 
twitting, as is clear in the phrases in which vrrini) ia now used among ns. 
CorBscn indicates somewhat of compremon by bis oumbrouu translation of 
itriitgeu, "in Kieisbiegung zusammendrehen," 1. ■/iX 
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atmiglitnesa and crookednesa, perfectly unconnected in their 
origin with command, and employed to express a specific 
feeling of approbation or disapprobation which I have above 
called moral. On Austin's iiso of thi^ word I hi 
little to say. In several passages he apparently identifies 
morality, or at least positive morality, with mere general 
human ojiinion. This opinion I do not deny to be a very 
large constituent of ordinary or popular morality. It 
possible that the majority of English at the present di 
when they speak of Right and Wrong, avo practically, if 
they would analyse their sentiments to tho bottom, referring 
to littlo more than the general opinion of their fellows. But 
this opinion is, it must be remembered, of a peculiar kind, 
always involving the specific feeling of approbation or dis- 
approbation. What slight further notice I venture to taJke 
of morality I must postpone until I come to Grotius' definition 
of law'". At present I would simply repeat the negative 
conclusion which I consider both etymology and literary 
usage to establish, that Eight and Wrong are ideas entirely 
independent of command or imposed rule. 

Droit and tort. The words hitherto considered in the. 
present chapter, and belonging to difierent languages of the 
Indo-European group, are possibly of independent growth 
with regard to one another, and certainly not derived from 
common Latin source. The case is different with a class of 
names to which a little notice must now be given. 

Droit, French ; diriito, Italian ; derecho, 
their other Romance congeners, are derived from the late 
Latin directum. But in the history of their nieaniuj 
words present a most interesting parallel to the case of 
raihts, riht, &c. They do not mean that which is directed 
or ordered. At least such is certainly not the case with 

s" Below, pp. 102, 103. 
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droit, the history of which can be exactly traced by the help 
of Littr^'a admirable dictionary, compared with Ducimgc", 
and which we may fairly suppose to have followed a coursn 
not materially different from that of the cognate words just 
mentioned. Tlie French forms of directum, beginning with 
dreit or drein, clearly mean, first, that which is physically 
straight or morally right iu analogy to physical straightnesa ; 
next, that which is right for an individual or his right; 
and last, the body of what is recognised or administered 
by courts, i, e. law. The coincideace is, as I have aaid, very 
interesting, but not such aa to cause any suspicion when we 
come to consider the easy sequence of ideas here enume- 
rated. 

An additional argument for the above order of meanings, 
or at least for the original meaning of droit being the par- 
ticular physical one above stated, lies in the fact that the 
French word selected for au early antithesis to droit is of 
Latin origin, quite different from those bywhich the Romans 
themselves habitually expressed the opposite of rectiis". but 
conveying a meaning similar to them or still more to the 
English wrong. There is no doubt that tortus, twisted, is the 
origin of tort^', which is opposed to droit in some of the 
earliest passages where either word occurs ", and is still its 
idiomatic antithesis ". 

K^ht = Law. The double or treble meaning — Right — 
an individual right — and Law— borne by many of the words 
now under consideration, is, as we have repeatedly occasion 
to observe, no very valuable legacy, in point of clearness, 

*■ Littri. Droit iii. Dncanga, GloBsariiini, h. v. Directum. 
*• E.g. obU<inus, pravuB. 
" Docanga a. v. Littri!, Tort. 

" E.g. Ch. da Boi (LiHr^). Puien unt tort e chrcBtien unt .Ireil. 
» A tort ou & droit. Avoir droit is as correct, thooBh uot tta oomiiioil, 
French as avoir raium, tho ordinary antitlioEiB of uvoir tort. 
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to the respective languages. But the history of the two «» , 
three meanings, and the order in whioh they came, is a4 
matter both of importance and interest to those who wishj 
to base their own juridical ideas upon the recorded feelingj 
of ordinary men, rather than upon the reasoning of phi*' 
losophers. I liave at present to enquire bow right comes, 
in some languages, to mean laio, leaving the question of 
plural rights or an individual right to a later part of the 
work. 

The human opinion above referred to, as ordinarily coa*1 
nected with the ideas of i-ight and wrong, clearly postulatesJ 
some human society, though not necessarily a common ' 
superior, nor any legislation, nor even any jurisdiction. 
But as no human society can long hold together without 
at least something in the shape of juj-isdiction arising;- 
so it is, I think, through jurisdiction that a narrowing oa 
specialising of the idea originally attached to the word I'l^^Au 
has, in some cases, taken place. J 

Wefind.intbe same manner as with jws, secondary deri^M 
tions from the original word for right, indicating the judiciaP 
declaration of sometbing as or to be right; and, in both 
cases, a similar modification of the original idea. The 
judex declarea what is jus, the richter declares what is 
right": and thenceforth, what is fitting, orderly, regular 
or approveahle, in general, becomes, in a special sense, so 
much of it as will be recognised and declared by a public 
officer". The transition of meaning to which I refer is 
not perhaps so clearly in England", as in Germany, trace- 
able to the express notion of judgement: nor can I posi- 
tively assert that right anywhere in the history of our owi 

" I select the iDDdem Oerraaa richter as the 
baad. Coraseu (1, ii^) quotes O. H. U. rilitaH 
" See above, ch. 2, p. 21. 
" See rihtan in Grein Gloss. 3. 380. 
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language exactly equals, tbough it approximates very nearly 
to, taw". la German the latter meaning has been reaehed 
and retained (I believe tbrough the idea of right aa con- 
nected with and declared by courtu) by the side of the 
original moral meaning: while in Latin the specialised 
signification of jus has almost superseded the more general 
one which I take to have been its original. 

The ambiguous meaning of Recht in German is the 
source of some confusion even among the closer reaaoneiH 
OD the subject. Those who require logical accuracy are 
obliged to call recht, in the English sense of a right, sub- 
jective, and recht, in the English sense of law, objective. 
Austin strongly excepts to these terms", which do not, 
in fact, atibrd an exhaustive enumeration of the meanings 
of recht, and which, perhaps, rather increase than diminish 
the original ambiguity of that word. 

In the Romance words spoken of above, the two mean- 
ings of Right and Law are well known, and the priority 
of the former is certainJy proveable in the case of droit, 
possibly in the other cases also. I cannot here give, as with 
llie Teutonic and Latin words, etymological authority for 
an intervening idea of jurisdiction : but the fact of such 
intervention seems to me d, priori probable and is supported 
^ analogy. 




Pervading idea of law. In tlie unconscious definitions 
of law furnished by tliose early names for it, which I have 
heen examining, different conceptions of law present them- 
selves not only in different nations l)ut in the same. The 
nearest approximation to a uuiform or pervading idea is 
certainly not so much that of enactment, position and cotti- 
matid, aa of antiquity, general approval and usage : wliere 
an original notion of ordinance does appear, it is not human 
but divine. 

That which is fitting, orderly or regular (jus) ; that 
which is observed (witoth) ; that which is from everlasting 
(anu) — these are the earliest ideas of law which we can 
find in the language of the Romans, the Goths, and the 
Anglo-Saxons or early English. Some notion of external 
institution in witoth, some notion of divine authority in 
(ew, may not unreasonaLly be imagined or inferred, but 
are certainly not expressed in tlieso names. The word of 
moral approbation in that " primaeval antithesis ", Might 
and Wrung, does not originally designate law, although 
the sentiment expressed by that word may be, in some lan- 
guages, assumed to be part of the basis of law, on sufficient 
etymological grounds. 

The difficult Greek pofiov, a comparatively late name 
in the sense under consideration, e.xpresses, if I am right in 
my explanation of it, simple usage: but the oldest Greek 
conception of law is OifiK, the ordinance of hoavon^a view 
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exactly coinciding with the well-known tradition of the 
Hindus'. The juridical history of nations, such as the 
Jewish, lying outside our ethnological group, does not enter 
into my present consideration. 

The body of primaeval law or custom, though independ- 
ent of human itistitution is, in tlio earliest tinier, conceived 
as the subject of human administration. The Judex declares 
what iajiis, the St«ij or declaration of the 6efii^a}v fumishea 
a name for justice', and the wide-spread word of moral 
approval, riijkt, beeomes, through the agency of the rickter, 
a name for law. The mere act of setting or appointing is 
all that appears to be expressed in the Gothic and early 
English names for judge — staua or dema — the latter of which 
may indeed be confined to the special setting by way of 
Judgement^. 

It is in the stage of judicial declaration that what was 
by general opinion ancient, fitting, customary or right, 
becomes so much of the same as will be recognised, and 
as a natural sequence enforced, by a common officer. I do 
not here propose to consider the genesis of a state, the 
relative priority of judge and king, or the forms in which 
we find law. On the last point I would only anticipate 
80 far as to remark that, in speaking of the early stage of 
jadicial declaration at present referred to, we are liable to 
confusion and error from our modern ideas of case-law. 

' BeeiJeB Sir William Jones on Menu, I would refi?r to an intereBtin;; 
thaptei on the aoutces ot Hindu law in a recent Tagore leoture (1879) by 
Professor T. Mitra. 

' I abstain from fonnding any axguinent on the diffiBUlt etymology of 
paaiXtin (CurtiuB, p, 363, § 535), of vibich, however, I distmctly prefer the 
deiivatioQ lUpper nn the Kione to stfpper before the people. Cf. tbQ stone 
Beats ot JDBtice in tbs shield of AchUles, II. 18. 504 : also Od. 3. 401). 

> Slaffi (sea Muasmann, Ulfi1s,s p. 787, for mesniog and refereucos) might 
indicate the ttamliii;/ forth of the juilgo (see last noto), but more probubly 
h»» the tTuniilife meauiug uf iannu (tti-Bta-mi).. For dema aoo above, p. 6o. 
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Neither the Befuarei nor the domas are generalisations got 
by some logical process out of individual decisions ; nor are 
they the decisions themselves, as original sources. They 
are previously existing principles or rules, declared by the 
judge, who assigns or selects the right one*. 

For tlie most primitive jurisdictioD, however, of tlie 
most impUcitly believed divine law, unless a belief in in- 
spired judges be also maintained, it is clear that the ordi- 
nance of heaven must soon be replaeefl by the ^etr/io? or 
recognised ordinance of man: as the domboc or judge's 
book of model decisions is historically the work of kings 
and their councils. To the same category as the last clearly 
belong the Roman leges regiae, whatever false stories of 
national publication and formal enactment may have ga- 
thered round those venerable fragments, in a later time. 
The first meaning, in England, of the Danish law, appears to 
present little variety from that of dom, while its more ex- 
tended application may have arisen from a less rigorous 
adherence to the proper signification of what was practically I 
a foreign word. In point of original derivation, lagu came, > 
as I havG endeavoured to shew, nearer to the idea of custom \ 
than of ordinance (above, p. GS). 

Hitherto, the previous setting and laying down of law, I 
so far as it has been developed, has been primarily and I 
properly for the judge's instruction alone. From the jndj 
hand-book to the statute proper is a step which varies \ 
according to the different constitutional developement ofl 
different countries : hut which appears, as we should expect, | 
always to involve the idea of publication, whether effective ' 
or not, which I have shewn to be expressed in the tradi- 
tional character and true etymology of lex. 

* I cannot refer to all the previously alleged authoritiea on which tho 
italiciaod words rest. See, liowcTer, in particular cli. 4, pp. 47, 43, 
35, and oil. 5, p, 69, note 41. 
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When this last stage, of statute law, has been reached, 
many of the old terms will still retain their ground but 
come gradiiallj to be used in the sense of everything ad- 
ministered by the national courts; as jus, Vfifj-a, recht and 
law. By their side grow np others, with no signiKcance 
as to the matter to which they are applied, hut expressing 
aimply the fact or mode of enaetment ; as -^jii^to-zia, ple- 
biscituni, aenatus consultum, gesetz, asetnis, gercednis, statute, 
ordinatio. The meanings of this last class may have a bear- 
ing upon particular constitutional law, hut little or none upon 
the definition and origin of law generally. 

Austin's Big'ht and Law. Before proceeding to con- 
scious or intended definitions of law, I may litre add a 
few remarks suggested by the admissions made in the 
present and preceding chapters. 

In recognising, as matter of historical fact, the intervention 
of aome authority declaring that to be right which was only 
held such, before, by general opinion and approval, I am 
aware that I approach very near to Austin's judiciary or 
indirect legislati(m. Moreover, as to many rules of law 
and as to many individual or particular rights (and duties), I 
am quite willing to admit that they owe their origin and 
entire existence solely to direct and avowed legislation. 
Nay, in the case of others, for which I must, as against 
Austin, claim an existence which, if the thoughts recorded 
and still expressed in names go for anything, is prior to 
any idea of imposition or command, I agree that they do 
not come within the jurist's consideration until they are 
supported by some organised or semi- organised sanctions of 
human displeasure'. 

It may therefore be asked why we should not accept 
at least Austin's detinition of Right and Rights—as in fuct 

' BelQw, pp. luO— 154. 
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including almost exactly the Legal Right and Rights whicli 
I consider to be the province of the Jurist. 

Some of the reasons which weigh strongly, with myself, 
against such acceptance may he stated here — the others 
fall rather under the suhjcct of particular or individual 
rights. 

In the first place, whether Eight and Wrong are, as some 
helieve, innate ideas — perhaps I should rather say, modes 
of thought essential and necessary to the human mind — or, 
as Austin holds, generalisations from a number of par- 
ticulars, it seems clear that the original and subsisting ac- 
ceptation of the words is not what Austin lays down. 

In the second place, supposing Eight and Wrong to 
he generalisations! or abstractiops, we yet must soethut Rights 
and Wrongs, as understood either by Austin or by any one, 
else, are not those particulars from which Right and Wrong 
were abstracted or generalised. For it seems clearly estab- 
lished that the moral adjective right, and tl fortiori whatever 
it was abstracted from, preceded the substantive a right. 

If therefore we are to treat of practical matters in a 
practical way, there is nothing to gain, and much to lose, by 
running counter either to an accepted meaning or an estab- 
lished order of meanings. 

With regard to law, the objections to Austin's definition 
of it, as a present or modern fact, will be stated hereafter ; 
when we come to consider whether the objects which he 
excludes are not armed with sufficient practical sanctions 
to entitle them to the place and the consideration rightly 
enjoyed by law^. Hitherto, I have teen mainly occupied 
in shewing that the original conception of law, in several 
very important instances, by no means agrees with the funda- 
mental part of his definition. 



I mental part of 



). 73, 168—170, ISl— 180. 




Unsatiflfiictory character of definitions. I pass now 
from early definitions of law, unconsciously made by na- 
tions, in the names wliich they have given it, to those 
conscious definitions which have been framed, at a far 
later period, by philosophers or lawyers. These are even 
less satisfactory than might, from the considerations above 
(p. 15) urged, have beeo expected. Very rarely has the 
definer of law made any attempt fully to express what 
would be understood, among iiis ordinary contemporaries, 
by the words which he explains. Many so-called definitions 
are mere descriptions or enumerations of the different 
aubdivisiona of law — a subject which will be treated hereafter, 
under that special heading. Some are the enunciations of 
a moral thesis, others — more valuable — of a political theory. 
The last-mentioned, if not extending to a full expression 
of the current national conception, may yet preserve for us 
some important point of national usage. In this class, for 
instance, I place the definition of lex, by Capito, cited above 
(p. 29) — a definition which, besides testifying to imme- 
morial practice and so throwing light upon the original 
meaning of les:, appears to contain one impoitant feature, 
not of lea! only but of statute taw in general (see pp. 38, 
39, 0-2). 
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ChrysippQS. The definitions to be found in tte "Sigest^, 
on the otlier hand, are mostly due rather to the pliilc 
phising than to the practical spirit. Such is the commence- 
ment of Chrysippus' treatise on law, which has been pre- 
served to ua by Marcianus, and has formed the foundation 
of many subsequent definitions. Here the philosopher of 
that " highest Stoic wisdom", as Marcianus calls it, takes 
for his text the well-known passage of Pindar', but inter- 
polates notions of moral obligation, a moral standard, and 
the social jiature of man, quite foreign to the " good old 
rule. ..that they should take who have the power, and they 
should keep who can". "Law {vofjbo<;) is the king", he tells 
us, "of all mortal and immortal affairs, which ought to be 
the chief, the ruler and the leader of the noble and the base, 
and thus the standard of what hjust and unjust, the com- 
mander, to animals naturally social, of what they should 
do — the forbidder of what they should not do°." 

Demosthenes. There is, perhaps, a little trace of the 
practical politician in another quotation, by the same jurist, 

' Above, ch, 4, p. 54. 

' Maicianna (Aclius : wrote hia Institationes shortly after the death of 
Carncalla, 217 i.T>.). Digeat I. S. 2. Sed et pUloaophnB Hummae Stoicac 
Bapientifto, Chrfsippus, bIc incipit libio quern fecit rcpl vi/iov 6 v6/u>! ircUrur 
iarl ^otiXel'5 flefun' re koI arepwwirait vpayiiarur- Sei di a/rrar itpoDTanje Tt 
tTyai Tuc loAiuv ira! Twr alaxpuO' Kat opX'*'^'' «"' rtyetlom, xal yford toSto Kamra 

lOiijr^D* irayaptuTiKiy Si ilf oi) irDnjr^oii. This carioua paasa^e— apparently 
a, emto — is certainly a perveraion of Pindar's meaning. The Babetitution of 
8. Kol tt. xpo7fiaTUp for the poet's perianal BraTur koI aSaniT-un' ia not of much 
moment. The word irpaSTarii' mast clearly, from Sfxaina «ai ij-yE/ii™, ba 
aseJ in the old sense of chief or leader, and is therefore most probably 
quoted from some poet (it 3oes not seem to be Pindaric) who may have 
meaiit koXup and aisxpuy, too, for masculine. Chryeippus, in his praatical 
application— which is unmixed philosophy, e.g. gardir k.t.X.— seems to make 
capital out of these words as indicating both m^n aJid dadi. ipiati voKitikA* 
fipw (ivepavoi) is, of course, from Aristotle Pul. 1. 2. 3. Whether it has an 
earlier source 1 do not kii^in. 
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to the effect that "Law (vofiof) is what all men should 
obey for manj reasons — mainly because every law is a 
ilevice and gift of GoJ, a decree of wise men, a setting 
right of all wrongs done voluntarily or involuntarily, a 
common agreement of all the state, according to which all 
in the state.ought to live'". Some elight variances of reading 
from our Mss of Demosthenes point to manipulation by 
the philosophising jurist', but they are not of any great 
importance. The passage, though perhaps wrongly attri- 
buted to Demosthenes', is interesting in itself as connecting 
together, in a strange enough farrago, the ordinance of some 
divine lawgiver, and perhaps a hint of the old ea'piation due 
to heaven for offences whether intended or not", with the 
very different doctrine that law is a common agreement of 
the state and therefore obligatory upon all members of the 

Papinian, Bracton, Plato, Ariatotle. In spite of the 
generality of some of its terms, this passage is evidently 
intended specially for statute or formally enacted law; and 
in it we have, in fact,' the origin and key of Papinian's 

' Dig. 1. 3. 2, Marcianns. Nam et Demosthenes orator sic definit : ioCto 
iimy fOftOi i^ jrajrTas oyBpu/Trous TrpoctiKti irfldi/rffat dtt raWa, nal fiaXiTTH dri 
irSi im-tr yojiot iu/nj^o Ksi Svpor yioiJ, diyt*'^ Si drSpwiri.ii' 'ppad/i.ui', diratopSw/ia 
Si rOf inovffitii^ icai duov^iriji/ djaa/tn;^4arui', rsXcbt Si anv07jKrj KOivij koB' TJy 
awam jrpotritfi fjf Teti if rg r6\ii. 

* E.g. the insertion of nvflpwiroirt after irarTas, tte substitution of fleou for 
$taw. In the originaJ, moreover, toCto ia not, as Marcinnus makes it, the 
niere antecedent to u, but refers to what goes before: rpoaTayfia aircScix^ij 
raair taw tal a/tmoi' Jtal tout' fori I'o^io! <.t.X. 

' P. 771, Beiake, It is from the firat speech against Arietogeiton, which 
is generall; uuderstood to bo the composition of another (Hypeteides accord- 
ing to some) if not a later hand. The eitant t^ommentariea of Ulpian, the 
rhetorldan (who may or may not be identical with the jurist), do not extend 
to xhia Bpsech. 

■ See my Analysis of Criminal Liability, jioena (p. 4). 

7 See above, pp. 30, 31. 

c. J. 7 
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definition of lex'. The only new matter added by this 
jurist — that ^eic is comvmne praeceptum — which appears due 
to Capito, will be noticed in the next chapter, Papiman's 
definition is borrowed verbatim by our own Bracton, who 
proceeds to make out, in a somewhat loose fashion, that jus 
and lex have the same meaning '. 

The above are the most important passages on our 
present subject in that authority to which we naturally 
look first ou juristic matters^the Digest of Justinian. The 
definition of law as " the art or science of what is equitable 
and good"" is worth quotation, as recognising that moral 
basis which seems to be lost sight of in modern Jurispru- 
dence. I need not deal with it further, nor do more than 
mention the vague disquisitions of those philosophers who 
do not attempt definition. To this last class belongs 
an apparently unfinished dialogue sometimes attributed to 
Plato — the Minos — which ia a mere dissertation upon the 
educational functions of the ideal law". I pass over, too, 
the views, alternately too vague and too technical to be the 
genuine work of Aristotle, scattered through the fifth book 
of the Ethics, in which law is pretty clearly treated as 
positive or matter of actual enactment, but with an educa- 
tional scope far wider than even the intermeddling Spartan 

' Digest. 1. 3. 1. Les est commane praeoephrai, yiromm pmdentiom 
aonsultum, di-lictoruin quae sponte vol ignorantia coDtrabuntni coeroitio, 
conuDimis rei publicae Bponeio. 

' Braoton, L. 1. cap. 8. Sciendum quod lex est commQiie..,apaiisio com- 
mnniB. item auctoT jnstitiae oet dens secundnm quod justitia est in cicatore. 
et seonndum hoe ju9 et lex idem aignificat. Except in the Hpelling I have 
foUowed Tattell'a edition (1663). 

" Ulpian Digeet. 1. 1. 1. pc. Jnri operam dattima prias uosse oportet 
unde nomea juris dcBcendat. eat autem a justitia appellatum ; nam. ut 
eleganter Celaus definit, jus ent aca boni et aeqiii. The Celsns ia most 
probably P. JuTeiitius Celsus, Hadrian'a adviser. Consul in I'.I9 a.d. (see 
Dig. e. 3. 20. G). 

"^ MinoB, ad flnem, e.g. p. 321, d. 
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regulations, or any possible system whatever". There is, 
however, some interest to the jurist in this book from its 
containing the well-known definition of "equity" or reason- 
able modification'^ ; and its definite introduction of the old 
antithesis, between nature and conventi<m, into justice itself, 
as an existing system". This antithesis re-appears, at least 
as a theoretical division of law, in the writings of some of the 
Roman jurists; and, with much more practical influence, in 
those of the modern school, until the re-action effected by 
the analysts'*. 

The express definition of i-o/io? sometimes attributed to 
Aristotle'*, is not his but the work of a political philosopher, 
AnaKimenes, and either taken from the one which I hai'e 
quoted above, under the name of Demosthenes, or that from 
this". 

Cicero's definitions of law general (though under the 
name of lex) — so far as they can be called definitions — are 
drawn from the Stoic philosophy. It is something eternal, 
constituted for the government of the universe by wise 
order and prohibition"; it is the highest reason, implanted 

" Ariat. [Nic] Eth, 6. 1. H. irporraTTH 3' i «;«! koI tA toC aySptiov tp-,a 
irouu' K.T.X. roc the trne category to wMoh this book must be referred, see 
E. JadfBon'H edition, Introduction th'i — xxxii. 

" I, of ooutee, differ tola caelo from Auatiu'a view of " equity", aa will be 
shown more fully hereafter. The definition referred to is that in Eth. [Nic] 
8. 10. 3, t6 brttiKts Jftttiiw lih IdTui oi ri koto »o(m* ii aXX' iirav/ifi0wii.a 
rofjftav Sixatou. 

" Eth. [Nic] 5. 7, 1, rou Si ttoXitikdu Smaloo ri fiir -pvirimv l(m tb Se 

" See above, Int. p. 4. For notice of the antitheaia, oh. i. ] p. 64, 53. 

" Bhet. ad Ales. 1. Bekker, p. 1420, 1. 35. i ^i/ioi im-W lii duWt clrdv 
\6yei ufitniiti'os Ka8' i/uiXoylar icoif))* iroXfus /iijuJiuif tiui Sft irpdrrfw fnairra.. 

^ See above, note 3. The latest date ascertained for Anaiimcnes is that 
h« accompanied Alexander in his wars (Suidaa). Hypereidee, the poaaihle 
Mltbor of the Srst speech against Aristogeiton (psondo- Demosthenic) died 
after Alexander in the same year with Demasthenes (332 b.c.). 

■^ De legg. 2. 4. 8. Hano igitur video sapientisaimormn fuisas sententiam, 
7—2 
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■ill natura, orderiug what should te done and forbidding 
the contrary '"; the goveroment of nature being due to the 
immortal gods'", who, as well as men, are subject to the 
law of right reason". On the law of nature I shall say no 
more at present, as that doctrine will be specially consi- 
dered hereafter (Chaps. IX. X.). 

Modern definitions. Of the hosts of modern definitions 
of law, many are mere echoes of those which I have cited; 
others are ideals suggested by the object and end of law, as 
conceived in the mind of the particular author ; others deal 
with ever-varying abstractions, of very little meaning or 
use in practical life™. I therefore confine my remarks to a 
few of the best. 

To the account given of law by our own Blackatone close 
attention is necessary, if not for its own merits, yet from its 
bearing upon the counter definition, which is beginning 
to be widely accepted, of Blackstone's critic Austin, the chief 
of the modern analytic school. First, however, I must 
notice two celebrated theories of somewhat earlier date, the 
former of which has still great weight among continental 
publicists, while the latter, beside having also attained con- 
siderable favour abroad, is clearly the foundation of all 
Austin's reasoning on the subject. 

legem neque homicum ir^eiiiis oxoogitatsm neque scitiim sliqnod esse popn- 
lorum sed aeteimuia quiddom quod uuiversum mandiua regeiet imperandi 
prohibendiquB Bnpientift. 

'" Do legg. 1. a. 18. lei eat ratio aumma inBita in natura, quae jubet ea 
quae facienda eimt piobibetque contraila. 

^ lb. 1. T. 21. deorum immoctaliura vi, natura, ratione, ice. (Bake'a 
emendation for uJ natura ratione, iSb.) natutam omnem regi. 

"i lb. 1, 7. 23, eat igituc.liomini onin deo rationie eoeietas. inter quoa 
autem ratio inter eosdem etiam recta ratio cominnnis est; qaae cam ait lex, 
lege quoque consociati homines onm diia putandi Bumna. 

"= I fear I must place in this class the four last of tliose collected by 
Profaasor Holland (Elameuts of Jurisprudence, chap. 2), even though they 
include the name of Sarigny. 
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Grotins, The special object proposed in the great work 
of Grotiua may sometimea rather blind us as to its actual 
contents and scope; which, are however pretty clearly indi- 
cated in the title De jure belli ac pads. That object un- 
doubtedly was, to dignify and strengthen by the name of 
law, such rules of custom, for the conduct of nations towards 
each other, as could he inferred from the rare instances in 
the past — the almost rarer instances in the present" — of 
any justice, any humanity, any deference in fact to a higher 
principle than m om en taiy self-interest. In pursuit, however, 
of his object, Grotius touches upon most parts of the field of 
law as known in his time; and, at the outset, gives a brief 
definition, which seems to me to include most of the essen- 
tials of law in general. 

Of the ambiguous Latin jus he aays that it is : 1st, Bight 
— id quod justum est — further defined to be what is not 
repugnant to the nature of a community of rational beings" ', 
2nd (derived from the first) a right, i. e. a moral quality 
belonging to a person for the rightful enjoyment or perform- 
ance of something"; 3rd, the meaning with which we are 
at present concerned, Latv, i.e. "A rule of moral actions 
obliging to that which is right"". By that which is Hght 
be means, not that which is commanded or in accordance 

M See the Prolegomena, particularly g 98. The book was dedicated to 
Lewis the 13th of Franca in the year 1G2S, when the severities of the 
Emperor Ferdinaod, in Bohemia, had already occurred, though not perhaps 
the worst atrocities of the 30 years' war. 

" De Jure, Ac. I. 1. § 3. Jus hie ciMI aliud quam ([uod justum eat eigiii- 
Geat, idqoB noginte magis sensu qnam aiente nt jus sit quod injuatum 
□on est, est aatem injustam qaod naturae aocietstis rationo utentium 
repngnat. 

" lb. S *■ The sabject of Kighta {and Wrongs) is more fully treated 
below, under " Saljdi visions of Law". 

* lb. g 9. idem ralet qaod lei-.regula aotnnm moralium obligans ad id 
quod rectum est. 
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with any prescribed rule"; nor merely that which is just 
(where however I cannot but think that he uses the word 
in a narrower sense than the id quod justvm est spoken 
of above) — but "the subject-matter of other virtues as well 
usjiistice'"". In fact he appears implicitly to recognise, in 
rectum, all the subject-matter of that mm'al approbation to 
which 1 adverted in my philological investigation of the 
meaning of right^. 

The word moral is not used by even Grotius with much 
clearness or uniformity of meaning. In the qualitas moralis 
of a right the adjective does not appear to mean anything 
imre than non-material or non-pkysicaV". That explanation 
will not suit the moral actions of the text. Elsewhere 
Grotius speaks of effects and operations as determining the 
nature of moral matters". And Puffendorf, probably with 
this last passage in view, defines moral actions to be mlun- 
i^ry human actions considered with tiie imputation of their 
consequences in ordinary life ". 

Thus much, I think, is clear — that Grotius meant by 
actus morales the voluntary conduct, or some part of the 

" See above, ch. 6, pp. TT, SI ; also the definition of Hobbes at the end 
of the present cbapter. 

"* 1. 0. Diiimus antem ad reetam obligans, non simpliciter ad jnBtnni, 
qnia jus baa notioue non ad solius jnstitiae qualem exposaimua eed et 
ftliamm ^rtutnm materiara pertinet. He goes on lo mention a lax use of 
the word just in the general sense of virtaoui, wbicb has, I tbink, eeoaed in 
England, though un just still bears this meaning in Frcncb. 

^ See above, oh. 6, pp. 81, 8S. 

^ See too the antithesis of Oiotins, "in moralibus nt in naturaliboH ". 
De Jnre, &c. 2, 1, 5. 1. 

^' lb. 1. 3. 11. 2. reTum moralium natiira ex operationibaa oognosoitnr. 

^ Puflendoif De Jure Naturae et Oentiam 1. S. 1. Sunt antem aotione* . 
morales actianea bominia voluntariae cum imputatione suorum effectnam id 
vita oommnni speotatae. As to the imputability (Puffendorf'a impvtativitiu^ 
of the ordinarj (and therefore expectable] oonaequenoefl ol condnct, 
Analjeis of Criminal Liability, p. 47. 
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Tolnntary conduct, of human agents able to take into 
account the consequences of their conduct. As to further 
limitation of the signification of moralis, I cannot find any 
express statement in Grotius, though the impression left 
by his few usages of the word coincides with the following 
conclusion, based upon an independent consideration of its 
chissical meaning. Moralis is of course a translation of the 
Greek jJ^ikos". It is therefore a late word in Latin, and 
must be taken, in meaning, to be determined partly by 
that of the Greek, perhaps still more by that of mores in the 
times of Cicero or shortly preceding him. Then", it would 
seem to me that mores meant a man's ways or customs, as 
determining his character and repute. If so, moralis points 
to a particular kind of general opinion, involving, as has 
been already said, the specific feeling of approbation or dis- 
approbation". I believe I might particularise further and say 
that the mores entering into the ideas of moral and morality/ 
are such part of a man's voluntary conduct as is considered a 
subject of absolute praise or blame, i.e. praise or blame without 
conscious reference to any ulterior end". There, however, I 
must stop, as encroaching too much on the province of Ethics. 
With the distinction, which Grotius goes on to make, 
of law into natural and voluntary, I am not at present 
concerned. But, as to bis view of law in general, I would 
conclude by remarking : first, that it agrees exactly with 
the conclusions of philology in deducing Law from a prior re- 

** Coined by Cioero, de Fato 1. I, 

** I do not go back to earliar times. If inns i3 really derived from a root 
meaning to measari, it may from tiis firat lia,ve eignified the measure or 
gtftndaid of the mail. In Plautaa, however, the woid moren generally means 
the qualities for which a man ia liked or dhlikid, 

" See above, ch. 6, p. 86. 

)■ Ses Sidgwick's Methoda of Etliioa, Int. 1. % i. Also Osiandei on 
GrotiuB De Jure, i&o. 1. 1. 9, actus... laadia atque vituperii...capace9, q.ui 
proprie moraUtati Eubsternontur. 
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cognition oi Right: second, that it dues not necessarily include ' 
the idea of any determinate imposer, but is defined primarily 
hy its practical results, i. e. as regulating human conduct. 

Hobbes. , Upon the extremely clear and able chapter 
"of Civil Laws" in Hobbes' Leviatban" is really founded 
the greater part of Austin's criticism upon Blackstoue, 
and his own definition, Loth of which will be considered 
presently. "Law in general", saya Hobbes, "is not counsel 
but command; nor a command of any man to any man; 
but only of him whose command is addressed, to one for- 
merly obliged to obey Lim. And, as for Civil Law, it 
addetb only the name of the person commanding, which is 
P na Civitatis, the Person of the Commonwealth." He 
h f hus defines Civil Law : " Civil Law is to every 

ubj t th se rules which the Commonwealth hath commanded 
h n bj uord, writing or any other sufficient sign of Hie will, 
to mak use of for the distinction of right and wroag ; that 
IS to say of what is contrary and what is not contrary to the 
rule"". The "Commonwealth" is, in the following para- 
graph, for legislative purposes, identified with, or rather 
replaced by, its representative the "Sovereign, be it an 
assembly or one man ". 

In these views, practically followed by Puffendorf", we 
see at once the origin of that definition which I presume 
most students of jurisprudence would just now give as an 
answer to the question. What is law ? 

Austin. " Law," according to Austin, " is the aggregate 
of rules set by men as politically superior, or sovereign, to 
men as politically subject "'' 

" Chap. 2G. I hiiTe nued the EngliBli edition of 1631. 
" lb. p. 137. 

» De Jure Naturao et Gentium 1. 6. His (aw of nature is therefore, like 
Austin's, in its origia a law of God. 
" AnBtin 1. p. 89, Ac. Ac. 
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With the reasoning upon which this and other dicta, 
of the same author, are based, there ia, if his postulates are 
borne in mind, no fault to be found. Nor can any one deny 
the great services rendeted by Austin to Jurisprudencej in 
clearly marking off tho province of that science, at once 
from all subjecta which only resemble law by analogy, from 
all mere ideals of what law ought to be, and from all so- 
called accounts of law which depend on a priori assumptions. 
But, taken as Austin appears often to be taken, like a 
string of pellets or boluses of ultimate knowledge, I question 
whether this "simple and strict" sense, of law, can be 
considered satisfactory, either as the account of actual fact 
or as the enunciation of a desirable ideal. With the latter, 
indeed — with the question what opinions it is expedient 
that a future generation should hold about law— I have not 
to deal, nor does Austin affect to do so. 

I only propose to enquire what it is that people in 
general have understood and in particular do now understand 
by law, as a practical working reality. Of the early days 
preceding conscious definition I have already spoken. As 
to later and present time, the best lines that I can find, on 
which to base my enquiry, are those of Blackstone's second 
section in the Introduction to his Commentaries — a short 
essay once very highly esteemed, but now known to too 
many only through Austin's quotations and criticisms, I 
shall, therefore, ia the remaining part of what 1 have to say 
on ihe definition of law, follow Blackstone, so far as I can iu 
his own order, eliminating all objects which his definition 
iDcludes, but which are not practically included under the 
ordinary acceptation of the word law, in order that 1 may 
determine, with some degree of accuracy, what that accepta- 
tion really covers. 
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Blackatone. " The general signification of law ", says 
Blacbstone, "is a rule of action dictated by some superior beinff 
...but laws, in their more confined sense, in which it is our 
present busineaa to consider them, denote the rules, not of 
action in general, but of human action or conduct, &c."' 

To consider, first, the distinction to which our author 
himself calls attention ; the word human is intended to exclude 
such objects, metaphorically termed laws, as the laws of 
motion, the law of gravitation, the law of storms, the laws of 
inanimate matter generally, and the laws which are said to 
govern the action of animals other than man. Order, or a 
comparatively uniform sequence, is generally considered to be 
the common phenomenon in all these cases, such phenomenon 
being however attributed, by different schools, to different 



The notion of law governing the wJioIe universe appears 
most definitely in the Stoic philosophy'. It ie not, I think, 
exactly that of the "laws" of modern science; the old philoso- 
phers rather attributing animation and reason to matter, 
than speaking of inanimate matter as obedient to a rule. 

■ BlackBtone Int. g 2, p. 39. 

' Zeno, Diogenes LoertioB T. 1. 136 — 148. Cieeio deNat.Deonim I.e. Ij : 
see also the passsgea quoted ftbove, pp. 99, 100, notes 18 — 21. 
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MonteBquieu in liia first chapter' takes an equally exten- 
sive, and lax, view of law. I quote the passage, with due 
respect to so great a name i but I must certainly endorse the 
criticism of Helvetius as to the "feeble and otacure meta- 
physical reasoning " which pervades the whole of the first 
book of the Esprit des Lois. 

Hooker, in the first book of his Ecclesiastical Polity, 
classes, inter alia, " the rule of natural agents that work by 
simple necessity," " the rule of natural agents which work 
after a sort of their own accord as the beasts do," and "the 
rule of voluntary agents on earth " all under the name of 
Law*, as all matter of order, and all proceeding ultimately 
from one common author. There follows, shortly after, that 
well-known passage, which Hallam represents as "nothing 
else in substance " than one of Suarez, but which certainly 
must be stripped of half its ideas and all its poetry before it 
can be identified with what he quotes from that author. 

" Of Law there can be no less acknowledged than that her 
Peat is the bosom of God, her voice the harmony of the 
world; all things in Heaven and earth do her homage, the 
very least as feeling ber care, and the greatest as not ex- 
empted from her power*." 

This is scarcely to be disposed of in a single word as 
fustian^, by any who either hold Hooker's first principle of a 
rational Author and Governor of the Universe, or believe him 

* Esprit des Lois, L. l.cli.l. "LeBloiadanslaeigniScBtianlaplusfCendiio 
Bont lies rapports a^ccssaiies qni dSiireDt de k, catui^ des choses ; et, dans ce 
GCII8, tons les itrea ont leurs lois : la divinity a ees loia, le moiide iiia.terie1 a 
KB lois...leB bStes ont Icutb loie, I'homme a ees lois." 

'■ Ce litre," says HelTelias, " ext d'anemetapbysiqiie failileet obBaare. On 
n'f remoDte nolle part a, la. viaie source ilea lois, qui est la nature de I'homme 
bien apprafondie." 

' HMiker's Ecclesiastical Folit;, I. § 8. 

» lb, g 16 ad finem. Bee Hallam'a Literature 3. ch. i. p. 323. 

< Aostin S. p. 217. 
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to have held tliat principle honestly and sincerely. Indeed, 
if Blackstone's chapter on "the Nature of Laws in General" 
may almost be said to have made Bentham and Austin into 
jurists by virtue of sheer repulsion', so Austin's somewhat 
unmeasured invective creates a natural revulsion i^inst the 
analysts. 

Still, the difference is so diametrical between the volun- 
tary and the so-called necessary agent, that I cannot but 
admit Austin to have been perfectly right in refusing to call 
by the same name the law which governs the conduct of the 
one, and the order which is observed in the other. 

In all the cases mentioned at the beginning of this 
section but the last (animals other than man), vnll, i.e. the 
option of obeying or disobeying, is clearly wanting. The 
"law which shall not be broken" given to the heavens' is 
evidently contrasted by the Psalmist with laws for human 
conduct which can be and are broken. The same might be 
said of any order or sequence to which, as being, or at least 
believed to be, invariable, the name law has been metaphori- 
cally given. If the laws of political economy, as they have 
been generally held by the present English school, are true, 
general plenty ca^mot be produced by protection, any more 
tiian a stone can break the law of gravitation. 

This invariable obedience, owing to the absence of any 
will or any power to disobey — 'Which therefore cannot truly 
be called obedience at alibis the real difference between 
the " laws " of inanimate matter, or of such abstractions aa 
cheapness, harmony, symmetry, and the laws regulating 

Lliuman conduct. 
Elackstone has indicated the difference, hut not with 
sufficient clearness or emphasis'. It is very well put by 



Maine, Early History of Instltutione, IS. p. 372. 

Pflalm 148. 6. (Prajec-book yersioD.) 

See his opening wotda on law in general, wlioro tlie application J 
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Austin '", who ahewa that, as the analogy between the t\vo 
cases is faint, it ia only by a decided metaphor that " laws " uf 
inanimate matter are so called, and any argument, as to 
law proper, based upon such metaphor, is fallacious". 

I do not see that the wide use of the term law, to express 
invariable succession", in modern science, at all weakens 
Austin's objection, until modern science predicates, of the 
subject-matter of its "laws", a conscious motive to obedi- 
ence. Nor do I believe that, in the popular acceptance of 
the term, " Law " or " the Law " would bo used, in reference 
to inanimate matter, or abstractions, except by an avowed 
metaphor. 

The word human at the same time excludes rules govern- 
ing the conduct of animals other than man. It would be 
satisfactory to point out some essential difference here also, 
like the want of will in the case of inanimate matter. But I 
do not find the task easy, without anticipating points of 
liuman law best reserved till a later period. The operations 
enumerated by Blackstone are, it is true, soon disposed of. 
Animal nutrition, digestion, and secretion are, as he admits, 
independent of the will, and may therefore be left with the 
laws of "mere inaj^tive matter" and " vegetable life"". 

But when we come to the conduct of animals themselves, 
as distinguished from the mere functions of their organs, we 
find it difBcultto draw a certain liue between their case and 
that of men. It would be obviously absurd to say that they 
have not will, nor is it by any means clear that we can deny 
them the possession of a reason, less in degree than our own, 
but Bim'ilar in kind*\ 

of the term action to iuaaimate mutter (p. 3S) is, to sa; the least, un- 
happy. 

'• Austin 1. p. 90 : 5. p. 213. " lb. G. pp. 173, 173, 214. 

" See however Maine's Early Histoij ot Institutions 1. c. in note 7. 

" BUcketone Int. g 2 p. 39. 

» See Auatiu'a Biilmiuaiuna iu note to page 213 Lecture 6. BUcIutone 
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There are before our eyes imiformitiea of voluntary con- 
duct, in the case of domeaticated animals, which strikingly 
suggest a similar motive to that which prompts human observ- 
ance of general rules. These phenomena are observable in 
the case of individuals, to which a certain personality of 
character is conceded by the most unobaerpant man who has 
ever possessed an intelligent dog. 

The facts, however, of which I have rather to speak, are 
those observed in whole races, or in the whole animal world. 
These are the few very primitive rules of conduct, mainly on 
matters connected with the preservation of respective species, 
which are usually recognised as " instinctive ", in human 
beings, and which apparently govern onr actions and those of 
the "lower" animals in much the same manner. They have 
been designated by Ulpian in a well-known passage", the 
natural law, which nature has taught all animals. (His law 
of nature is entirely different from that of most other writers, i 
of which I have spoken, and shall speak, elsewhere.) There ' 
are also clearly discernible, in the case of bees" and other , 
animals, which may be called pohtical or social, special rules 
bearing upon the good of the community, an end generally 
proposed, though not always, as a matter of history, main- 
tained, in human laws. 

The rules of conduct affecting whole races of animals, 
unlike the laws of inanimate matter to which I have previ- 

(Int. g 2. p. 8fl) denies animaJa other than man " the power either to think 
or to will". For a comparison of human inill iritb that of the "lower" 
animala, see the Duke of ArgyU'H " Eeign of Law ", ch. 6. 

'= Ulpian Dig. 1. 1. 1. 3. Jua nataiale est, quod natnra omnia aoimalift 
docuit ; nam jna istud non htunani generia proprium aed omnium animolium 
quae in terra quae in mari naacuntur, arium quoque, commune eat. hiuc 
deacendit maria atque feminae conjunctio, quam eoh matrimonimn appeUn- 
mus. hino liburorum procreatio, hino educatio. 

^= See the slock quotations, Virgil Georg. 4. 149—155 ; ghakeapeare 
Hen. V. 1. 2. 182—204. iSc, &o. 
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oualy aJverted, can be, aud are oceasionally, disobeyed by 
individuals. It is usual, but not very satisfactory, to lay 
them all quietly aside under the general label of instinct, by 
which term, when thus vaguely used, I suppose very little 
more is meant than a motive which we cannot explain". 
Austin's reason for excluding all such cases from the subject 
of law is mainly" that the intelligence which prompts the 
obedience in question is "limited"; to which I would add 
that our knowledge about it is limited also, Tlie motives", 
or internal causes of action, in man, are known tn us by per- 
sonal consciousness and mutual communication. The motives 
of other animals are and will possibly*' remain, to us, matter 
of pure inference and speculation. It would therefore seem 
unsafe in logic to reason at all from the one case to the other. 
In popular parlance and conception, with which, as I main- 
tain, practical jurisprudeuce has chiefly to do, there has never 
been any question of extending the name of law to the case 
of the " lower" animals. 

Generality of a rule. T must now pause, before consi- 
dering how the rules called law regulate human conduct, to 
enquire what is intended by a rule. 

"When Capito defined lex to be generate jiissum, what he 
expressed was, according to Gellius, its applicahility to the 
case of all citizeiis — its general bearing, as distinguished from 
that of a pi-ivilegium, which latter dealt e.g. with the powers 

" Aoatin 5. 312. says generally •'causes which we cannot explain ". Beo 
lielow ch. 10, p. 116 as to the more dofimte mciinmg uf " inatiDct ". 

M Anatin 5. 213 note aad 31i>. 

'* For a closer inTestigation of this word aee below ch. 10, p. 116. 

M The uncertainty of this eipresBion may be considered etrange. Yet it 
is at least probable that tha " lower " aminals do reason and do impart xome 
roBnlts of their reasomng to one another. Whether an animal could be 
taught, by man, to make Bonndfl indicative of certain eitemal objects, and 
T a practical means of oommmiictttion could be developed, in a manner 
o the two, bom auoh aoonds, is an interesting qneation. 
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to be conferred upon Pompey, or the return of Cicero from 
banishment". The obligation upon all citizeiia was, no doubt, 
implied in the words populi jussam, &c., but not expressed in 
the definition. 

Blackstone must clearly have had this passage before 
him, but has, more sua, introduced a certain ambiguity into 
it, when he says, pursuing his definition of law : " It is a 
rule: not a transient sudden order from a superior to or con- 
cerning a particular person ; but something permanent, 
uniform and universal. Therefore a particular act ...to attaint 
Titius of high treason. ..is rather a sentence than a law. But 
an act to declare that the crime of which Titius is accused 
shall be deemed high treason ; this has permanency, uni- 
formity and universality, and therefore is properly a rule" ", 

Austin's criticism on this passage"" is that Blackstone 
understands by the generality of law, as a rule, distinguished 
from a particular command, obligation upon persons of a 
class but not obligation to actiotis of a class. 

The insertion of the words italicised {to or concerning), in 
the sentence first quoted above, does somewhat justify this 
charge, but I think it is nevertheless clear on the whole that 
Blackstone really meant a standing order aa distinguished 
from an occasional one. 

Both the generalities mentioned by Austin appear to be 
contained in the usual conception of law. Out of the two, 
that of obligation upon all members of a class or number ia 
the more likely to be tacitly assumed, and neither consciously 

" Auliia GelliuB 10. 20. 3, 4. 

Ea dcfinitio si probe facto, net, neque de imperio Cn. Pompei, Deque da 
Teditn M. Cicerome, neque de caede P. Clodi quaeatio, neque alia id genus 
populi plebiave jussa leges Toi^ari possuiit. non EUCt enim geDemlia jussa 
neque de umTersiB cicilius eed de ^ingulia concepts ; qaa circa privilegiii 
potiuB Tocari debent &a. 

^ Blacluitone Int. g i. p. 11. 

= Anatin I. pp. 9E, 97. 
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adverted to, nor A fortiori expressed, except in early consti- 
tutional pacts or charters. There, of course, the levelling of 
a privileged with a noQ-pfiviJeged class is often the whole 
essence of the business'*. But in the other cases, where it is 
not expressed, this generality, I thiqk, always enters into the 
popular idea of law. That is, I question much if a rule, set 
to a person or persona individually determined, would amount 
to a law, as ordinarily conceived". 

In endeavouring, therefore, to frame a definitioa which 
shall express the popular idea of law, as the word rule does 
not in itself necessarily imply that generality of obligation 
(or incumbency of obligation) to which I now refer, I would 
slightly alter the first words of Elackatone'a definition and 
read — instead of simply " a rule of human conduct " — " a rule 
of conduct obtaining among a number or class of human 
beings." The question bow such number or class is to be 
determined will be considered presently. 

The second generality, on the other hand, mentioned by 
Austin — obligation to a class of actions — does appear to 
be clearly implied in the use of the word Jide, coupled with 
the word conduct, and will not, consequently, require further 
expression. 

A distinct and very important function of the word rule in 
this definition is next set forth by Elackstone. Rule is now 
treated by him as necessarily implying external command 
or injunction". The words of his text are obviously suggested 



" Aa in lie Soman dtatutes about tha Plebiscita. 

v Austin, Lect. 1, p. 97, holds that it msj. The cs.se ot a priiyilegium 
ccnteiriag a right is, bb he correctl? shews, a matter of genersl ohhgation. 
GrotiuB (1. I. 14) would acom to allow the name of jii» [atotiua patens) to the 
rules of a father or inaal«r. 

" "It is also called a ruU to diBtinguiah it from advice or eouiiBel,.. 
connsel is only matter of persuasion, law is msttei of iiijtuiDtian." "La« 
U a command directed to us," &c., &G. StackBtane, Int. g 2, pp. 14, 4fi. 
C.J. 8 
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by Hobbes*'. I shall not dwell hereupon their inconsistency 
with Blackstone's subsequent definition of English common 
law" ; but shall consider them merely as introductory to a 
consideration of the manner in which or the means by which 
the rules that we call law do regulate voluntary human con- 
duct — in other words, of the motives for obedience to law. 



^ Above, p. 104. 

as Int. § 3, pp. 64, 74. 




LAW, AS TO TUE MOTIVE FOR OBEDIENCE. 

An olterior motive to action. Our defiaition of law is 
not yet close enough to exclude what hardly any one would call 
by the nacne. There are classes of voluntary human actions 
performed by any number of human beings — by all mankind 
— in obedience to the recurring calls of a common appetite or 
desire : others, where appetite or desire can scarcely be pre- 
dicated, which are attributed to human instinct. But we 
should not ordinarily say that men take their meal;, or 
womeu rear their children, in obedience to law. Wliat, then, 
is the differentia, which must be added to more uniformity of 
human conduct, before we should talk of it as produced liy 
law? 

That differevtia is indicated to a certain extent, though 
not very clearly or fully, in Grotiub' definition of law as a 
rule of moral actions, and Puffendorfs interpretation of moral 
aa including a consideration, of consequences. Under the 
word action, as liere used, I include, of course, not oa[y positive 
acts, but also conscious abstinence from action, " voluntary 
inaction" or "forbearance." These terms are sufficiently 
explained by Austin and elsewhere'. 

' Aaatin, 14, p. 377, For the distmCtion from omhulon, see 20, p. 43fl. 
Also Tay "Auolj-ais of CrimiDnl Liability, ' pp. 39, 42. I do not here iacludu 
Anstiu'e'-interaiiUctB," 14, p. 377: 10, p. 433. "AnaljfiiH," pp. 22— 24. 
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The differentia, then, of which I am iu search, appears to 
lie in tlie existence of an vlterioi' motive to action, whereas in 
the case of pure instinct, where that term is used with any 
definite meaning, there is supposed to be no conscious naotive 
beyond the desire or propensity to perform the action itself. 
I therefore use the expression ulterior motive to indicate some 
feehng or sentiment beyond or behind the mere desire for o 
propensity to any particular action, and idtimately causing 
that action. Where there are motives behind motives', the 
ultimate one, or the one — to use a material metaphor — 
farthest back in the miod, is the one which I intend. 

Uotive, what? The motive, or feeling in the mind 
moving the agent to particular conduct, is often confused 
with a thing or state of things desired by him : but, as the 
two are rarely identical, this confusion is a very misleading 
one. In describing motive, I prefer to use these wide terms 
feeling or sentiment, because to call every motive, with Austin", 
a desire or wish — and d fortiori, to use the stronger terras 
appetite or aversion of Hobbes'— appears to me to be begging 
a psychological question which I do not wish to beg". I 
need not, indeed, enter into that question, as it will be found 
that the particular motive actually causing obedience to law, 
does come within Austin's terms. 

The law of nature. In the consideration, however, of 
this motive for obedience to law, as essential to the definition 
of law itself, I find myself obliged, very reluctantly, to travel 
somewhat into the region of etliics, into which Austin's 

' See "AnttljBiB of Criminal Liability," p. 72. 

= See his definitioQ of a motive, 18, p. 428. 

* lb. 429. Hobbes, "Leviathan," vi. p. 2S. 

» Sidgwick ("Methods of Ethics" 3. 1, 8 2, p. 179) deflnaB motive "The 
conBoiona impulse to action, whether deaire or aTersion:" bat I think he 
would admit BomctMng not strictly falling uaier either of theae names in 
the "impnlBe to do right dmply heoanae it ia right" which is analysed on 
the next page (180). 
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digresaion, extending over Iii3 2od, 3rd, and 4th lectures, is so 
generally censured by jurists, and with which subject I am 
bat imperfectiy acquainted. 

Yet the motives for obedience to law can scarcely be 
discussed, without some ethical considerations; and it is in 
those motives alone that I can trace the difference between 
lato, as it is ordinarily conceived, and the philosophical iavi of 
nature, when separated at once from the order of inanimate 
matter and from the mere animal instinct to which Ulpian 
gives that name. 

Austin's law of nature. I shall not follow Austiik 
through the lectures referred to: partly, because they do 
appear to contain a certain amount of matter foreign to the 
subject of Jurisprudence, and a good deal of repetition ; 
mainly, because the "law of nature" is not, as it seems to me, 
quite fairly treated in that bed of Procrustes, Austin's defini- 
tion of law. 

All his law being necessarily and universally the command 
of a lawgiver, the law of nature must bo in its origin the law 
of God. It follows, then, that a great many factors, if I may 
so call them, which others treat as constituents or sources of 
the law of nature, are treated by Austin as indices to God's 
commands'. Such a treatment is perfectly consistent with 
his own view, but very imperfectly expresses the views either 
of the older philosophers, to whom the " law of nature " may 
be traced, or of the moderns who hold a somewhat similar 
theory'. 

Klilosophical law of nature. There are certain rules 
of human conduct, which I may sufficiently indicate by 
Hucb words as conscience, honour, rectitude, virtue, morality. 
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the existence of which and their great practical influence 
upon the minds of men are obvious facts. 

With the majority, I believe that a rigorous analysis of 
this influence would leave little beyond what I have indi- 
cated in speaking of the word moral, i.e. regard for the gene- 
ral opinioL of their fellows. Into the further question, bow 
that opinion cornea to be formed — by the developement of 
first principles implanted in our nature, by inherited experi- 
ence of what ia useful to a society, or by whatever other 
agency — I shall not here enter. 

For I have at present to consider the case of obedience, 
to the same rules, by a minority, but a minority of what have 
usually been considered the noblest minds : obedience inde- 
pendent of any conscious deference to the opinion of men or 
of any revelation, real or believed to he real, from God. 

These are evidently the rules referred to by Fanlus as 
coming under one of the senses of jus, " when the name of 
jua ia applied to that which ia unchangeably fair and good, 
as is the jus naturale"." And to this law of nature — 
quite different from the histinct which we have just seen 
Ulpian define by that name — the latter author appears to 
refer when, in another passage, he says that the maxims of 
law are to live honeste, not to injure one's neighbour, to 
render to every one his own'. The reference here seems to 
be to some philosophic standard of morality, though some of 
the words are curiously close upon Christian precept. I 
cannot attempt to translate the difficult word honestus, some 
of the meanings of which are given in a note'". 

* PaiihiB, Digest 1. 1. II. Cum id quod Bemper Hequiira no bonnra est 
jaa dicitar, ut est jus naturulc. Far a. stricter meaning of aequuia see the 
chapter on iliat subject below. 

» Ulpian, Digcat 1. 1. 10. Juris praeoepta Bunt baoc ; honeate vivare, 
allfiTuni QOQ laedare, Buum euiq^ue tribuere. 

'" In Plautua and Terence honeaUts seems to aigmfy personal dignitr or 
grace, which is tlie moaning in Virgil's htmeitam capiU, Oeoj^. 2, 3H1 
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The idea of a law everlasting, immutable, independent of 
all human legislation — to which, in fact, some innocent victim 
of human legislation appeals — -has inspired the genius of Greek 
poetry to some of its nohlcst utterances". The ordainera of 
such a law, if it has any, are the elemental personifications 
of the universe"; and Greek philosophers speak of that 
law of nature which commands what is right and forbids the 
contrary, as that riijht reason which pervades all things and 
is identical with God himself". 

An absolute and contemptuous indifference to immediate 
consequences generally characterises obedience to iho rules of 
which I am speaking, as thus conceived. A divine approval 
or disapproviU is sometimes regarded, but, in most cases 
where these views are expressed, the approval of the agent, 
by hiinself, is practically the only object — which can scarcely 
be called a consequence. 

Modem Emotional Intmtioniam. With these views 

(Dryden'a "honest face," in Alesander's Feast.) Dignity, repute, -whether of 
uffice (AoROg) or otherwise, ia the ordinary later use of the word ; and "what- 
ever is of goodrepate" ia its general sigDification in the Digest. Cioero ex- 
tends this meaning to what outjW to be of gffodrepule, from its agreement with 
thenattiTe of niaii(<:f. DeFinibua, 5. 21.(10, omnishonoB,amiii»iadmiratio, &c. 
with De Officiis, 1.4, honeatnia, etiamai a nuUo landetur, natvlra esse loudabile). 
Prom the htmegiai (which I suppose is that of TJlpian), shown in the last quo- 
tations, appear to come inter alia the special meaning of chastity in Shake- 
Rpeare's Hamlet 3. 1, and the general signification of honorableneii in middle 
English (Skeat), diminished with as to little more than the mere negation of 
tnokerf or stealing. Shakespeare's Imnesty —libeislity or good-fellowship 
(Tbnon 3. 1), seema to arise oat of the old meaning of re.pate, with the 
cognate idea of magnifioence. 

" Seethe fii"* speech ofAntigone, oiJ yiprliioi,,,ii orou '0an7, Sophocles, 
Antigone (Dindarf ), 450—107. 

" Bophoolea, Oed. B. 865—870, vo^oi Trp6t(a'Tai...y^prurKri. 

w Cicero de Nat. Deorura, 1. 14. 35, 3S. Strato,,,qui omnem vim divi- 
aam in natnra. Hitam esse oenBet,..Zeno...natnralcin legem diTinam esse 
eenset. eamque vim ohtinere recta imperantem prohibentem contraria. 

Diogenes Laertiua, 7. 88 (Zono), koipJj po'/ios oifXip iaAi' b opSos \6yrn Sii. 
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corresponds (so far as I understand the modern theory) Pure 
or Emotional Intuittonism, which would base the moral law 
or law of nature upon the human faculty of immediately 
perceiving, without reasoning, the superiority of one motive 
over another. This faculty, the existence of which I neither 
admit nor deny, resembles instinct in not depending upon a 
consideration of consequences, at least in the oi-diuary sense 
of the word: unlike instinct, it supplies, in the agent's own 
preference or approval, a conscious motive, Which is at the 
same time an object or end. 

Grotitls arrives at raOch the same rules of conduct as 
those of which I am now speaking, but by a longer course, 
involving the reference to a different ultimate motive. 

He argues them out from the nature of man as a rational 
and social animal", independently of the existence of a God". 
His law of nature is "the dictate of right reason, shewing 
that there is in any given action, according to its agreement 
or disagreement with the rational nature itself, a moral base- 
ness or a moral obligation, and consequently" {but only 
consequently) "that it is forbidden or enjoined by God, the 
author of that nature'*." 

Actions are not, according to this view, right because 
they agree with the law ; the law is rather a means which 
enables us to discover what is right. It is not so much a 

« De Jure BelJi M facfe Prolegg. viii, ii. i. Ste too Helvetius' remark 
OD Montesquica, above, oh. 9, note 3, p. 107. 

" lb. Prolegg. li. 

1' lb. 1. 1. 10. 

Jus natiirale est dlotatum reotae rationia indicans actui slicni ei ejus 
coDvenientia ant diecoiiTenientia oum ipsa natuia rationali [ao aociali] 
inesBO morslem turpitudinem aut neccBsiUtem moralem. ae cousequenter ftb 
auctoie naturce Deo tolem actum aut vetari aut praecipi. 

The wordfl in braciets are added by Barbcyrac from §12. The idea, 

lot eipresBed by Grotioa in g 10, U included in his idea of rational 
human nature [nee neil note). 
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standard, as a statement of the eleftients, of rightness — almost 
a power of discerning those elements, belonging to all grown 
men, but to man alone amongst animals, as the animal 
endowed with a pre-eminent desire for 'society' and the 
peculiar gift of speech, capable of reasoning and of governing 
hia condact by general rules". The ultimate motive for 
obedience to Grotias' law of nature ia this desire for society 
or communion with his kind, possessed either solely or in an 
eminent degree by man. 

^>bbes too has kis law of nature, argued out with the 
audacious originality, the matchless vigour and clearness. 
which characteriee the "Leviathan" from beginning to end. 
The rules of conduct, when they come to be applied to 
action, are practically the same as those of Grotius : the 
moral virtues, to the performance of which those rules oblige, 
are the moral virtues ordinarily recognised; but they are only 
means to peace or comfortable living. The desire for this 
peace, although it corresponds, to some extent, with Grotius' 
desire for society; and although it is coupled, in Hobbes' 
cautious deference to revealed religion, with the "first or 
fundameutal law of nature which is to seek peace and to follow 
it""; springs really from the uliimate motive of pure self- 
interest. We are accordingly told that "those dictates of 
reason which men use to call by the name of laws (but 
improperly), are but conclusions or theorems concerning what 
conduceth to the conservation and defence of themselveH"". 

BlackstoUfl's view of the law of nature is a not very 
successful combination of the first principles of Grotius with 
those of Hobbes and with the third idea of a beneficent and 
almighty Creator. The last comes into fwominence when 
we are told that " the law of nature is the will of man's 

" lb. Protegg. Tii. 

1' "Leviathan," Pt. 1, ch. 14, p. 64. 

1" lb. ch. 15 ad finem (p. 80). 
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maker and is dictated by God himself." But we also hear 
that God "has laid down only such laws as were founded 
in relations of justice that existed in the nature of things 
antecedent to any positive precept. These are the eternal 
immutable laws of good and evil, to which the Creator himself 
in all his dispensations conforms ; and which he has enabled 
human reason to discover, so far as they are necessary for 
the conduct of human actions'"". And "He has so indis- 
soluhly connected,. .the laws of eternal justice with the 
happiness of each individual, that the latter cannot he attained 
but hy observing the former, and if the former he punctually 
ohcyed it cannot but induce the latter. In consequence of 
which mutual connexion of justice and human felicity, he 
has not perplexed the law of nature with a multitude of 
abstracted rules and precepts, referring merely to the fitness 
or unfitness of things, as some have vainly surmised; but has 
graciously reduced the rule of obedience to this one paternal 
precept — that man should pursue his own true and substantial 
happiness"". 

That obedience to the "laws of eternal justice" will 
enable a man to "pursue his own true and substantial 
happiness " I should not think of denying. But to represent 
such pursuit as an obvious and universal key to those laws, is 
a piece of loose optimism which might almost have produced 
Mill's Essay on Nature "hy virtue of sheer repulsion." 

Bentham's physical sanctions. There are one or two 
principles of action, slightly adverted to by Austin, which 
may he noticed here, because their nearest connexion is with 
the law of nature as hitherto considered. Those ordinary 
rules of prudence which relate to the more direct and im- 
mediate consequences of our conduct, as affecting ourselves 

«• BlackBtone, Intioduction, § 2, pp. 39, 40, dl. 

31 lb. espeoiallj pp. 40, 41. Montesquieu lias much Ite BBmo reasoobg 
in his first chapter of the "Espiit." 
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(inly, are general enough in tlieir application and influence 
to be so far worthy of the name of law. They amount, 
indeed, to little more than the avoidance of evils, resulting 
from non-conformity to them, ao immediately and uaivor- 
sally, that the results may, to use Eentham's language, be 
expected " in the ordinary course of nature." These evils are 
accordingly termed by that author natural or physical sanc- 
(tons". A rule of this kind would be excluded by Grotiaa 
from the domain of law altogether, if his commentator 
Osiander's views of moral acts be correct °^, because the actions 
to which it obliges are neither matter of praise nor blame; 
but it would enter into a wider and laxer conception of the 
law of nature, as meaning all the dictates of an enlightened 
self-interest, with or without the assumption of a heneiicent 
Creator. The conscious motive, however, is so little present 
in the consideration of immediate natural consequences, that 
the conduct resulting is often expressly referred to a "natural 
instijict of self-preservation." The expression is not perhaps 
strictly accurate, but it will serve to illustrate the fact that 
such conduct would not be popularly considered as obedience 
to law. So far as an ulterior motive can be ti'aeed in this 
case, it is simply Hobbes' desire of self-preservation. 

Utilitarianism. With the law of nature, as treated in 
the present chapter, I may couple a few remarks on rules 
of conduct connected with what ia called the TJtilitariaji 
theory. Here however the motive for obedience will vary 
toto caelo accordingly as the theory in question is the narrow 

" Bcntham, TraiWs. PiindpeB de Legislation, cli. 7, p. 43 (p. 27 of 
Hildieth'a tronslationl. For Austin's notice and critioism of these "eanc- 
tiona" eaeC, pp. 218, 9. Looke ("Human Understanding," 2. 28, '"of moral 
relatiaafi") refcra brieSy to them as mitiiial products and coDseq^uences of the 
aotiOD itself, " a nfttural convenience or incoaTenience which would operate 
o( itself, withoi;it a law." 

" Above, ob. 8, note 36, p. 103. 
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selfish one which is often popularly ascribed to Utilitarians, 
or the wide one which most Utilitarian philosophers them- 
selves maintain. 

In the former ease — that of Egrnatic Hedonism" — we have 
something not materially different from the ultimate motive 
of Hobbes, which is purely selfish, any intermediate conside- 
ration of the good of others being merely a means to the one 
self-regarding end. 

In the latter case — that of true Utilitarianism — the 
motive would appear practically to differ little from that set 
forth by Grotius in his law of nature (above, p. 121). It is 
perhaps rather wider in scope, as extending to other objects 
of general utility besides "society;" and in area, unless Grotius' 
"society" be taken, as perhaps it should, to include the whole 
human race. 

I do not here consider modem Utilitarianism as an indes 
to the law of God. This is the well-known view taken of the 
Utilitarian theory by iustin". But Utilitarian philosophers 
themselves, I think, now consider the sanctions and motives 
of this rule of conduct as independent of a divine lawgiver". 
Austin's own identification of the law of nature with the law 
of God (above, p. 117) will be again considered in the next 
chapter. 

Summary. I must now briefly te-state the different 
kinds of regular human conduct to which I have adverted ; 
with the corresponding motives, as determining whether the 
rules in question would usually be considered law or not. 

For instinct there is no ulterior motive, and little in 
Bentham's physical sanctions. If there be any in this latter 
case, it is that of Hobbes' law of nature, i.e. the simple desire 
of self-preservation. Under the law of nature according to 

" Bidgwick "MethodB of Ethioa," 1. 1. p. 9. 
•» Anstin, 2, p. 109, ic, *o. 
" Sidgwiok, ib. 4. 6, ad finem. 
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those philosophers who are practically Emotional Intaitionists 
— a case somewhat approaching that of instinct — the ultimate 
motive appears to be the approval or disapproval of the agent 
himself. Under Grotius' law of nature, which, though not 
very different in character from that just mentioned, comes 
still nearer to true Utilitarianism, obedience is due, in the 
last resort, to the general human desire for " society." The 
Utilitarian, in this, the wider sense of the word, is governed 
by a consideration of all consequences bearing upon the 
general good, and, as his ultimate motive, by a desire for the 
general good. The Utilitarian in the narrower sense, or 
Egoistic Hedonist, although his ultimate object is not abso- 
lutely identical with that of the Hobbista, may for our present 
purpose, be ranked with them. 

In all these cases but instinct, there is some consideration 
of consequences, there is some ulterior motive. And yet I 
do not think that any of the "laws of nature," or any of the 
rules of conduct in general, here mentioned, would square 
with the ordinary understanding, by any age, of law and 
ttimjlar terms. This is not, I believe, merely because the 
rules in question are mostly confined to philosophers, and 
their influence is therefore recognised, at least consciously, by 
but few : it is rather because of the character of the motive to 
obedience. That motive appears to regard consequences which, 
if not virtually parts of the action and therefore scarcely to be 
considered consequences at all, are so necessarily resultant 
from it that they may be fairly called intriiisic or natural. 

The motive to obedience, on the other hand, under what 
men have understood by law, has been, I believe, always in 
Bome manner connected with the extraneous approval or 
disapproval of oiJier beings, either human or, if superhuman, 
capable of understanding human conduct and motives". 
" All law is laid down, according to Aaslia (1, p. 88), b; "&□ inteUigent 
being." He decs not proceed to define, but the intelligence required ia clearly 
that mentioned in the text. 
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This is almost CDrtiiioly true at the presDnt day, and I think 
that, even among the old names of law, those which arc the 
most clearly free from any notion of imposition or command, 
as clearly postulate a long-standing general approval The 
enquiry is merely into historical fact, past or present; involv- 
ing no judgment aa to which is the higher and which the 
lower motive, but the simple question what j's the motive, 
put in the most general terms, which has induced men to 
obey what they commonly call law. 

This peculiarity, then, of the motive to obedience is, as it 
appears to me, the practical and logical differentia, by which 
we can strike off from law properly so called not only the 
"laws" of instinct, hut every "law of nature" which is not 
conceived as identical with the law of God. In all such casea 
the use of the word law, if not bo lax as in the case of inani- 
mate matter or abstractions, is yet, and would be generally 
considered, distinctly metaphorical. 
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Grotina' voluntary law. In our analysis of Blackatone'a 
definition, as compared witli the ordinary acceptation of the 
word law and the like, wo have successively eliminated the 
"laws" of inanimate matter, of instinct, and of nature (not 
considered as the law of God) ; takiDg as an essential 
characteristic of law properly, and ordinarily, so called, that 
the motive for obedience to it depends upon extraneous 
c^proval or disapproval (all consequences of such approval or 
disapproval being of course included). Wo have arrived in 
fact, by our investigation of law generally, at what Grotius 
calls Voluntary law, as owing its origin to will human or 
divine'. On the latter case I shall speak presently; in the 
former, according to Grotius, the will may be that of a 
national sovereign, or of some one in a position subordinate 
to such a sovereign; finally, it may he that of all or many 
nations ''. 

Grotius compared with Hobbes and Blackstone. Gro- 
tius looks here rather at those who influence than, as I 
have done, at those who are influenced, to obedience ; and 
his definition of national law is in this passage identical 
with that of Hobhes : but that he does not consider the im- 

1 De Jure, tc. 1. 1. 13. Quod oi voluntate otigiDem dnoil; estque vel 
bttnukOtim vel divinum. 
s lb. 1. ]. 14. 1. 
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position by & sovereign essential to law is perfectly clear 
from the last case'. 

Hobbes, on tbe other hand, at once defines law as a com- 
mand addressed to oae formerly obliged to obey*. In accord- 
ance with this view, he thus expresses the step from the 
laws of nature, improperly so called", to the law of nature 
properly so called, as being the law of God. " These dictates 
of reason. ..are but conclusions or theorems... but yet if we 
consider tbe same theorems as delivered in the word of God, 
that by right commandeth all things, then are they properly 
called laws'." 

In eijtire agi'eement with Hobbes is Blackatone's general 
definition of law, of ^I'hich I now come to tbe main points — 
that it is a rule of action prescribed by same superior and 
which the inferior is hound to obey'', Had Blackstone ad- 
hered to this definition he would, of course, never have 
incurred the censures of Austin. As a matter of fact he 
deserts his doctrine of prescription, both in the case of the 
law of nature and of municipal or national law. The former 
" exists in the nature of things anl-erior to any positive 
precept," and " the Creator himself always conforms to these 
eternal and immutable laws of good and evil' ". So, too, when 
he comes to consider the municipal law of England, Black- 
stone recognises, at the very outset, laws which receive their 



> Indeed he admits (I. 1. 14. 2) a j'lu civile (national law] non scriptnm, 
which is proved uau conlinuo et teBtimonio peritomm. This ia Bcaroely Bre- 
oonoileable with the statement above, that all jua civile " a potestate civili 
proficiacitur," unless on the assumption ol obsolete statotes tor every mla 
(flee Hale, Hiat. Common Law, cap. iv. p, 06), 
* Above, p. 101. 
' Above, p. 121. 
"Leviathan," Fart i. chap. 15 ad finem, p. 80. 
Black«tone, Int. 2. ad init. p. 38. 
lb, p. 40. See too above, p. 122. 
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binding power and tlie force of laws by long and immemorial 
usage throughout the kingdom ^ 

Law of God not law in the ordinary sense. I shall now 
postpone for a moment my cons id e rut ion of the particular 
motive for ohedience to law, in regard to the extraneous per- 
sons on whose approval or disapproval the obedience depends. 
Taking it generally that such obedience is dependent on 
such approval or disapproval, I wish, before I go further, 
to enquire with reference to the law of God, whether it cornea 
or does not come under the popular conception of laiu 
generally, and, if not, for what reason. 

The law of God will, of course, include, not only the rules 
of conduct expressly revealed to man and preserved in 
Scripture, but also the law of nature, under a. different con- 
ception from that discussed above — nature being, in the 
present point of view, considered as the direct work of a 
Creator, This is, I think, the view taken of the law of^ 
nature, on the whole, by Blackstone, who is, however, here 
somewhat confused in his laudable attempt to enlist, under 
the same banner, eternal 'necessary principles and the volun- 
tary imposition of an almighty Creator. 

Revealed or uurevealed, these laws are, for our present 
purpose, on the same footing — the motive for obedience to 
them depends upon the approval or disapproval of a super- 
natural being. Now the displeasure of superior powers will, 
I believe, be found, on historical enquiry, to have furnished 
one primary motive for obedience to some of the earliest 
rules of national or tribal conduct ; in times when what we 
call the punishment was then the purification^", — -the means 
of removing such displeasure from the individual, or from 

• lb. p. 64. 

"' For poena = cleamiing, fi'om the root PU, whence purvia, putiis, palo 
(olear vinei, then aceourtti, then lfti;it = American ealcutate), see Corssen, 
Aiuspr. 1. 3T0i Beitrage, p. TS. 

c. J. 
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r the community, connected by a common religion, to which ■ 

that individual belongs. But we find few, if any, early ■ 
inatancea where the religious motive has been left, like the J 
physical sanctions spoken of in the la.st chapter, to work 
cdoJie ; where the principle Deorum injuriae Diis curat has 
had a 'posiUve rather than its usual negative meaning. 

Human disapproval, varying in its effects from mere 
dislike and avoidance to the most tremendous penalties, haa 
almost always supplemented the anger of heaven. To borrow 
Bentham'a terms,a religious sanction, which has had any work- 
ing effect, has always been a moral one (i.e. of general opinion) 
and often a legal one (i.e. of magisterial visitation) also. 

But, as human law is developed and increased, divine 
law undoubtedly loses its prominence, and while it is pro- 
bably obeyed, by those who do obey it, more than in early 
times from the pure or unmixed motives proper to such 
obedience — motives dependent Bolely upon the approval or 
disapproval of God — such obedience becomes less general. 
In this later stage, the approval of the Person regarded 
begins to be, comparatively with his disapproval, a stronger 
incentive, and the motive to obedience is what most moralists 
would consider a higher one. It would be as great blindness 
to deny the powerful and elevating effect, upon many minds, 
of a purely divine law, as to deny that of independent moral 
principles, or a law of nature, not regarded as divine. But I 
think it will be admitted that, upon the ordinary sort of 
people, these rules, where entirely separate from any human 
sanction, have no general or even extensive operation. Such 
people are, as a rule, influenced only by consequences which 
are immediate, or at least within the range of present ex- 
perience ; and by the opinion not of a few individuals better 
or more pious (I use the terms in perfect sincerity) than 
their neighbours, but of the majority of those amongst whom 
they hve. 
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Rules, therefore, pareli/ divine or religious do not, I 
l>elieve, enter into what is generally meant by law, because, 
though in logical eaaentiala identical with the latter, they 
are, in practice, of comparatively limited efficiency. We 
mean by The Law not a rule which may regulate the conduct 
of the noblest and best individuals, but one which does in 
fact obtain among a number or class of persons who are, 
in motives and beliefs, upon the ordinary level. 

For the purpose, then, of defining that law of lawyers and 
ordinary people which forma my present subject, I may now dis- 
regard motives purely religious and consider only those which 
depend upon the approval or disapproval of human beings. 

Positive law, what. Here, in the course which I have 
followed throughout— /ro/ji the actual working rule to the 
source, if we; can find it^I am embarrassed by a ditEculty 
from which those are free who at once place that source in 
the command of a superior, I cannot give an equally satis- 
factory account, with theira, of the distinctive term positive 
law. But I think I cau shew that, for the distinction in- 
tended, this is a very unsatisfactory expression. 

Grotius opposes to the law of nature the jus voluntarium 
or law springing from will whether of God or man (above, 
note 1). He does not appear to use the word positive. 

Montesquieu opposes to laws of nature, derived simply 
from the constitution of our being", laws positive, of which 
term he gives no explanation. The objects spoken of are 
bodies of law necessitated by the formation of different 
Bocieties or polities". The expression positive, in its actual 
use as a mark of distinction, is a very unl'urtunate one. Its 
original juridical meaning appears to be that of existing by 

" Efiprit Jes Loii, 1. oh. 2, "Des loll de \b. nature", " Ainai nommlieH 
p«TCe qn'elles d£riveot imiquemeiit do la constitntion de notre dtro." 

" lb. ch. 3, "Des loll positives", Tliej therefore include the droit dft 
geat, wliereaa the Roman jiia ge;il(uni,=]ns naturale, la not pos!tii-um (Hei- 
aeccioi Elem, 1. 2, g 3a). 

9—2 
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position, i.e. the setting or ordaining of some one. In this 
meaning it is distinctly applicable to the Law of God " 
it seems to me as distinctly inapplicable to any human law 
which exists, if such can be conceived as existing, independent 
of any presumable direct ordinance, 

As a matter of usage, however, positive law, having been 
first used as the antitheton to natural law, has, when the 
latter has become more or less identified with the law of 
God, been taken to express all law actually working by 
human sanctions. So that Austin denies the title positive to 
laws set by God to his creatures, and confers it on rules of 
conduct enforced by mere human opinion, which it is true he 
speaks of aa set, but in a very lax use of that word". 

The term human would seem a better one, to express 
the distinction intended, than positive. For my own part, I 
would employ neither ; because, on the one hand, I believe 
that in the use of the simple word law, as generally under- 
stood, there is implied the idea that such law depends, for 
obedience to it, upon the approval or disapprov;d of human 
beicgs ; and because, on the other hand, I do not consider 
literal ^osih'oji essential to the law here intended. It positive 
be taken merely to mean " actually existing " I have no 
objection to the word : but this is not the full meaning 
generally given it by jurists. 

Sanction not remimeratoiy. The statement that law as 
generally understood depends for obedience to it upon the 
approval or disapproval of human beings requires some 
modification. Without any wish to be cynical, I think it 
is an observed fact that obedience to what is termed law 
rarely proceeds from motives depending purely on the ap- 

" To whiob it is applied by Hobbes in the eipression Divine Positive 
Latca. Leviathan, p. 2, ch. 26, p. 148. The Jesuits, on the other hand, 
if we are to believe Pascal (Lettre 12'""), opposed diEine to paiilive law, 
Tliat the latter adjective, &a distinguished from natural, did originally mean 
by lettinij is clear from Aulus Gellius 10. 4. 1, 2, " Austin 1, pp. 88, 89. 
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proval of others. It is their disapproval and its conse- 
quences, it is some evil conditioned on non -conformity, 
which is almost universally regarded as of the essence of 
law by the vast majority of those whom law has inHueoced. 
It is to this evil that the term sanction has been practically 
confined, the doctrine of a remuneratory sanction having been 
accepted by very few and by them very partially applied '\ 

Explanation of the term sanction. A few words may 
here be added to the explanation given by Austin of the 
word setncd'wi", which is in the main correct. 

Outlawry, by way of dedication (sacratio) to the infernal 
gods, was the penalty in moat of those constitutional pacta, 
between the different bodies forming the Roman state, which 
pass for early leges of the republic. It is possible that in the 
name of the god who specially presided over agreements 
(sanciis) we may trace a connecting link between this sacratio 
and the secondary verb sancire". This last verb evidently 
meant infer alia to command under penalty", and sanctio 
meant the act of so commanding. Both words are properly 
applied to the enactment of a law, and the substantive is 
in late Latin extended improperly hut naturally to the law 
itself. I do not think sanctio ever means, like our modern 
sanction, simply the penalty itself; though frequently the 
clause declaring that penalty". 

Austin justly applies the term sanctionXo any conditional 

evil annexed to a law ; so that "the liabilities under civil 

" Blackslane, Int. § 3, pp. EG, S7. Auatiu 1, p. 03. 

" Festus P. 241, iii aede Sanci qui deas dins fidius vocatur. See Vi 
L. L. 5. 52. In his temple was laid up the treaty between Tarqui 
Sapetbas and Gabii (Dionjsiua, 4. 6S) ; and to him waa dedicated the pro- 
per^ of the traitor VitrnTJuB {Livy, 8. 20). 

" Dirkoan, Poena proposita jubere. 

" Aa Austin rightly says, Leot. 37, p. fi24. The conneiioD, toi 
with aagmitia ia an old etymological blunder. For the derivation of thai 
vrord — properly /odder — see Corasen, Naohttage, 271. 

Samlui (see Austin, 1. c.) is protected bij pmall'j. 
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actions may be called sanctions with the same propriety aa 
punishments under a criminal proceeding*"'. That such evil 
must be capahle of being inflicted without the consent of 
the person upon whom it is inflicted" appears so self-evident 
as scarcely to need statement'*, 

Gonclnaioil. We have now arrived at a point where we 
may define law, in its ordinary sense, as a rule of conduct ob- 
taining aviong a class of human beings and sanctioned by 
human displeasure. Henceforward it appears to me, fol- 
lowing' the argument adopted above in the case of divine law 
(p. 131), to be simply the question of comparative practical 
importance and efficiency which decides whether such rules 
come or do not come under the popular meaning of the word 
law. The differences are in degree, not in kind. 

Where there is amongst any body of human beings, 
however associated with one another, a rule of conduct 
actually operating upon their wills by virtue of human dis- 
pleasure, whether that of the association at large, of some 
part of the association, or of some other human being or 
beings, people in general would not feel that they were 
emplojing any metaphor in calling that rule a lavi. For- 
mulation, if not imposition, by a political authority is more 
and more the case with law as it approaches modern times ; 
but it has not been always the case, and it is not essential 
to the true, that 13 the commonly received, signification of 
law in general. 

*> Anstin, 27. pp. 528, 4. Also Stephen's diatum that all taws are in one 
sense criminal (General View of tte Criminal Law of England, p. 1). See, ou 
less obviauB ssDctions, below p. 167, and my Analysis of Criminal Li&bllity, p. 2. 

» Austin, 23, p. 471. 

^ Austin's objection too (ib.) to the expression "obligatjon to snffer" 
seems ratiier quibbling. If to suffer always means "to incur an evil in- 
dependently of oar own consent" (Austio, ib,), I admit tliat the abovB 
expression is nonsense. But it is obviuus that Bentbam, if the reference 
is to Beatham, meant hy "obhgation to siifCec" obligation to tatnail to 
softering, "obligation" aa Aiietin himself puts it "to acts which facilitate 
the infliction of the suffering ", 23, p. 470. 
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CHAPTER XII. 
DEFINITION : AL'STIN. 

Law proper, positive and strictly so called. The view 
of "law" taken in the preceding chapters is more extensive 
than that of Austin, and will naturally he regarded as lax 
and inaccurate hy those who hold Austin's definitiou to be 
the foundation of scientific jurisprudence. I wish, therefore, 
here briefly to state the main points in that definition, and 
the postulates or axioms which a.ccompany it. What further 
notice of Biackstone is necessary will follow incidentally to 
Austin. 

Law proper. The fundamental proposition of Austin is 
that law proper must be a command or imperative. As a 
commanil it requires signification, and can therefore only 
flow from a determinate source or emanate from a deter- 
minEite author. This author may be either one rational 
being or a body or aggregate of rational beings'. The prac- 
tical meaning of the term determinate is most clearly brought 
out when we come, a little later, to consider its opposite. 
At present I proceed to a subdivision of law proper, which 
has been mentioned before, but requires a little further ex- 
planation. 

Law proper and positive. Positive, as a term applied 
to law, means, not simply and literally put or se(, but put or 
set hy men, as opposed to the law of God. This arbitrary 
use of the word has. perhaps, become technical with jurists, 
and is defended as convenient by Austin'. I have already' 
expressed what 1 conceive to be strong objections against it, 

' Austin, 5, pp. 182, 3. ' lb. p. 175. 

* Above, th. 11, pp. 131, 132, 
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However, as used by AuatiD, it does serve to mark out so 
much of "law proper" as falls within the province of juris- 
prudence ; the law of God being excluded from that province. 

Austin has a somewhat puzzling usage of this term posi- 
tive, occurring several times in the same lecture to which I 
owe the above quotations, where what ia really a subdivision 
of positive law seems to be a second meaning of the word 
positive. 

" Every positive law, or every law strictly 'so called, ia a 
direct or circuitous command by a monarch or sovereign 
number, in the character of political superior, to a person 
or persons in a state of subjection to its author'." I may 
observe that the word circuitous, here opposed to direct, does 
not refer to that mode of legislation which Austin elsewhere" 
terms indirect or oblique (judicial decision); but to the case 
where the law is set by the sovereign, as the ultimate author, 
through a subordinate political superior or a private person 
acting in pursuance of a legal right — and so, circuitously or 
revtott-ly'. But the point which 1 wish to clear up ia that in 
this and similarly ambiguous expressions where the author 
couples positive law aud law strictly so called, he does not 
intend strictly so called as another meaning of positive, but 
merely wishes to emphasise the word law in the phrase 
positive law. Tlie beginning of the sentence quoted should 
run "Every positive law, or every positive law strictly bo 
called, is a direct or circuitous command of a monarch or 
sovereign number in the character of political superior." To 
sum up the meanings intended in these three epithets at- 
tached by Austin to the word law — proper signifies that the 
law emanates from a determinate author ; positive, that such 
author is human ; strictly so called, that the human author is 
a sovereign. 

To thia class, then, of positive law strictly so called, belong 
* Auslin, 6, p. 183. » Id. 29, p. C87, Ac. i'C. « Id. 5, pp. 184, 165. 
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all laws obtaining in a political coramtmity and administerei! 
by its magistrates; the mere fact of snub administration 
constituting, in default of direct or avowed enactment, a 
judicial legislation, by the sovereign through subordinate 
political superiors'. There are indeed certain matters of 
avowed or formal enactment, of which Austin speaks as 
anomalous — -statutes declarator!/, repealing, and of imper- 
fect obligation'. But I think that he elsewhere shews the 
practically imperative , character of the two former — as to 
declaratory laws, in his remarks upon them in lecture 37* ; 
as to repealing laws, in liis fragment upon so-called Per- 
missive Legislation at the end of lecture 12". 

With regard to laws imperfect, i. e. formally enacted but 
lacking an express sanction, which Austin properly distin- 
guishes from the imperfect, i. e. non-legal obligations of some 
moralists, he shews that the sanction is presu-med in modern 
cases". The same was undoubtedly true of the instances 
possibly referred to in the fragmentary passage of Ulpian, 
which is the only authority of any value as to Roman 
imperfect laws'". And I agree with Austin that all law ad- 
ministered by the magistrates of a community has necessarily 
an imperative character", though I deny its invariable pre- 
scription by the sovereign. 

PositiTfl moral rules proper and improper. Rules which 
are imperative, and therefore spring from a determinate source 
— which are set bij men to men, and are therefore positive — 

f Anstin, 6, p. 204. » lb. 219, 230. Also 1, pp. 100,101. ' p. BSS, 

" pp. 363.6. See also Lect. 1, p, 101. The "PeimisBive Bill" of tho 
preaent day is, of conree, dificrciit from what Anatiii meann bj' Penuiusive 
Lao. Tbat bill, if it became law, ivoiild, va a directly imperative manner, 
impoge upon certain minoriliea a legal obligation to obey certain jnojorities. 

•I Bee Austin, l,pp. 101, 2. AIbo 5, pp. 174, 17G, 1S4, 186. 

" The beginning of Dlpiaa's " Titles." 

1" Sea the Iragment referred to aliove (ft. 10], eapeclallj the iiiiotalion 
from Falck. 
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may not bo set, either directly or '■ circuitonsly ", by n 
sovereiff}i or politically superior. These rules, therefore, 
though they are law proper and positive, are not positive law 
as Austin has chosen to use this phrase when connected with 
the words "strictly so called". They pass with him, under 
the rather cumhrous style "positive moral rules, which are 
laws properly so called " ". But we must be careful to exclude 
from this class any such rules as are set in pursuance of legal 
rights residing in the subject authors, these rules being, in 
Auatiu's view, set "circuitously" by the sovereign. 

The laws of a dub are, with Austin, positive moral rules 
properly called laws", as being imperatively imposed by a 
determinate body. If made by the members as private 
persons, and not in pursuance of a legal right, such rules are 
not positive law or law strictly so called. 

Lastly, there are rules of human conduct, positive, as set 
by men, but not emanating from a determinate author, there- 
fore not imperative, and therefore not law proper. These are 
the rules set or imposed by the general opinion of any class 
or society of persons. Such general opinion means "the 
opinion or sentiment, relating to certain conduct, which 
is held or felt by 'most of those who belong to a certain 
body"". The body itself may also be indeterminate, be- 
cause it consists of persons of a vague generic character, e.g. 
"gentlemen". But, whether this le so or not, the rules of 
conduct imposed by the opinion of an indeterminate majority 
are, in Austin's language and system, jtoidtive moral rules 
which are laws improperly so called". 

The meaning of moral used in this and the last division, 
was probably taken by Austin from Bentham, who applies 
the term of moral sanction to " the pleasures or pains which 

" AuBtin, 5, pp. 174, 176, 184, 188. "> lb. p. 187. 

. " lb. p. 1€3. Two o[ three words are here altered which I think anal 
be incorrect, " lb. p. 187, etc. 
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may be expected from tbe action of our fellow men in virtue 
of their frienilship or hatred, of their esteem cr their con- 
tempt"". Austin is at the pains to explain" that by tbe 
terms moral and morality he doea not intend consonance to 
the law of God, or general usefulness, nor does he express 
any approbation of his own. He. in fact, uses moral almost 
in the purely negative sense of " non-coramanded by a sove- 
reign"". Here he seems sometimes to lose sight of tbe positive 
notion of general or wide-spread approval and disapproval 
which, whether absolute or not, is I think, attached to the won! 
moral and its opposite", as those words are ordinarily used. 

It is surely only in a very technical and non-natural 
sense of the word that we can speak of the ru'es of a chib 
as matter of morality, even with tlie qualilying term -positive. 
And, while we might possibly treat with moral reprobation 
a breach of the laws of honour, I do not think tbe same 
could be said of a breach of the lan's of fashion^^ 

With his "positive moral rules which are laws impro- 
perly so called" Austin classes rules set only in the form of 
opinion or seotiment hy a determinate body, which, though 
capable of signifying a wish and issuing a command in the 
matter in question, has not done so". In the case where 
the body is small, unimportance would, as Austin rightly says, 
prevent such rules from obtaining the name of laws'^. 

When the body is large, Austin seems to assume that its 
opinion cannot be truly universal". It is certainly difficult 
to conceive any means of ascertaitiing the universality of the 
opinion, without something practically amounting to the sig- 
nificance of a wish that conduct of the kind should be pur- 
sued or forborne; in which case there would be a working 

w Trait^B, Priucipei de Lfigialation, cli. 7, p. 44 [p. 38 of Hildroth's 
trani'lation). " Austin, 5. p. 300, note. 

» lb. p. 174. =1 See ahove, p. 103. = See Aiietin, 6, p. 187. 

a lb, 190. " lb. 11)8. =■ lb. 198, 109. 
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efficiency of the rule quite equal in effect to the command of 
Austin's "sovereign". 

To. Austin's last class "positive moral rules which are 
laws improperly so called" clearly belong the "laws" of 
honour, those of etiquette or fashion^; and with them the 
very " disparate " objects -r~ International Law, to which 
Austin gives the name of " Positive International Morality" ", 
and the Constitutional Law of a particular state ". 

Concllision. These definitions of Austin are employed 
with perfect logical accuracy and somewhat wearisome repe- 
tition throughout the first and third parts of the Jurispru- 
dence. They appear to me, in spite of the high respect 
which every student must feel for their author, to ignore 
the historical commencement of law, to limit very disad- 
vantageously the popular conception of it, and in particular 
to unduly depreciate two of its most useful branches — ^the 
Constitutional and the International. 

Of the popular conception of law I have already spoken, 
and have implicitly treated, to a certain extent, of its his- 
torical origin, I shall enquire a little more directly into 
the latter before I come to speak of the modes in which law 
is made, or the form in which it comes down to us. The 
enquiry proposed amounts practically to a consideration of 
law as classified hy the different arrangements of human 
beings whose conduct it has influenced — notably, law, as 
between the elements of which a state is formed ; law, as 
between the members of a fully formed state; and law, as 
between entire states. 

In the course of this enquiry I must endeavour to define 
a state and sovereign, in tracing the origin of a truly legis- 
lative power : and shall then add, at the close of this part of 
my subject, the remaining observations which I have to make 
as to the definition of " municipal " law. 

» lb. p. 187. « lb, pp. 177, 187. . ^ U. 0, pp. 270, 27i. 



CHAPTER XIII. 

LAW, AS BETWEEN TUE ELEMENTS OF A STATE. 

In considering the clasaeB or anuagementg of liuinan 
beings among whom law obtains, we should not come at onoe 
to its present form in those classes which are known as states, 
but begin with the enquiry whether there is not what wouUl 
reasonably and naturally be called law, before or during the 
formation of a state — at any rate, before the existence of any 
recognised supreme power. Such an enquiry is not, as some 
maintain, useless speculation, or merely a matter of past his- 
tory, because it will he found to deal with males that undoubt- 
edly remain in existence after states are fully formed and 
sovereignty completely developed. 

State or nation. As a matter of terminology, the name 
of state seems preferable to that of nation, when we are seek- 
ing to arrive at the essential constituents of the thing. State 
in its original and hteral meaning involves no theory at all, 
whereas nation involves the theory of common descent'. As, 

' Whcftton, Elementx, Ft. 1, ch. 3 (§ 17 Dana), " A Btata is also ilia- 
tingnishable from a oatiou, since the former may be composed of different 
nuxs of men, il^c," See also Halleok, International Law, &c., ah, B, §3; and 

(JaIto, Droit iDternational, Liv. 2, § 39. "La nation marq.ue nn rapport 

lie naisaance, &c." The last author (with others) argues for the retention 
of the idea of oummon origin implied in nation. It seems to me, as in the 
double meanings oi jua, recht, &c., that, while ths inveatigatiou uf tiuclt 
double mBttuingfl has great value, as matter of hialorical enquiry, their reten- 
tion, in cuti't-'ot terminology, leads to confusion and loose reasoning. 
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however, we are now mainly concerned with the orig 
old states, and unity of race — or at least that unity of 
language and customs which is the most important result of 
unity of race — is almost universal in these cases, the occa- 
sional use of the word nation will not cause any very serious 
error. Austin's objections to the word state seem rather 
over-strained. A confusion with the different states or 
estates sometimes combined in a sovereign body is very easily 
avoided even in the few languages where the confusion ia 
possible: and the word state is now pretty generally used in 
the sense of an entire political society, whether independent 
or not'. 

The term political society, used by Austin, I have avoided, 
partly on account of its length, but more because I do not 
wish, by anticipation, either to accept or reject the different 
positions which its author has conuected with this particular 
term. 

Those positions are, I may remark, rather, after Austin's 
fashion, by way of a viark or test than of a complete account; 
and, in particular, bear very httle upon the origin of states, 
to which it seems to me that some attention ought tote paid. 

The Social Contract. The origin of states was long 
based, in theory, upon the well-known Social contract, com- 
pact or convsiition. One of the earliest and most reasonable 
forms of tliis theory is to be found in Grotius; to the effect 
that, "those who had associated themselves with any body of 
men, or subjected themselves to any man or men, had either 
expressly promised, or must from the nature of the transac- 
tion be understood to have tacitly promised, that they would 
follow the ordinances of the majority of that body or of those 
in whose hands autliority had been placed'". 

' See Auslin'B note p to Lect. 6, p. 249, eapeciallj caaes 3 aud 1. 
' Prolegg. g 15. Qui se ooetui alicui aggregaverant aut hamint bomini- 
busque Bubjeceraat, hi aut eipreese pTomiseraut ant ei ncgotii natnra pro- 
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ECobbeS, logically carrying out hie theory of an original 
condition of war, postulates for his commonwealth: first, the 
union of a number of men or families large compared with 
the external enemies they may Jiave to dread; second, that 
this number must, both for protection from enemies without 
and from one another within, be directed by one judgment 
and that continually*. For the latter purpose is required 
a somewhat different form of the social compact, which, in 
spite of Austin's objections to the theory in general, is very 
suitable to his view of law, and which ia vigorouhly and em- 
phatically stated in the following famous passage. 

"This 13 more than consent or concord; it is a real unity 
of thera all in one and the same person, made by covenant of 
every man with every man, in such manner as if every man 
should say to every man / authorise and give up the right 
of governing myself to this man, or to this assembly of men, on 
this condition, that thou give up thy right to him. and autliorise 
all his actions in like manner. This done, the multitude so 
united in one person is called a commonweallh, in Latin 
civitas. This is the generation of that great Leviathan, or 
rather (to speak more reverently) of that Mortal God, to 
which we owe, under the Immortal God, our peace and de- 
fence*." 

It is not my intention to waste any time here on this once 
lamous theory, which has been set forth by many authors of 
reputation, following rather the view of Grotius than that of 
Hobbes,but varying considerably from one another according 

misisEe debebant mtelHgi, secntnxos se iJ quod aut coetna pais major ant hi 
qoibDa delata potealas itrat constitiiiEsent. According to Locke's veiBiou of 
the " origioal compact " ve should rend, in the latter port of this h1 
Bimply tht majorily. Treatise 9, cli. 8. 

• Leviathan, e. 17, p, 80. 

* lb. p. 87. For a fine deacription of Leviathan as depicted on Hob 
title-page see WLeweU, Hist, of Moral PbiloBophy, Leot. 2, pp. 19—21, 



l-i* LAW, AS BETWEEN THE ELEMEMTS OP A STATE. 

to the different ends or aims of a state, which they have 
cognised*. Where the different titlea of compact, covenattt or 
convention are preferred to contract, I presume the intention 
of the writers who ayoid the last term is to shew that they do 
not consider the agreement in question legally enforceable. 

The Social contract or compact has long ceased to be 
regarded as a historical fact in anything hut the vague sense 
of an implied mutual agreenaent, which is the value given it 
by Bla^kstone'. On the general subject I need do no more 
than refer to the criticisms of Austin and Maine". I would 
merely call attention to what seems to me an erroneotia 
assumption of Hobbes, on which Austin, in criticising that 
author, does not dwell. I mean the assumption of a aovereigan 
or general central power as a necessary constituent, /rom tfia 
outset, in the formation of a state. For historical enquiry 
decidedly tends to shew that the sovereign, even in the wide 
sense given to the word by Austin, and d, fortiori in the 
somewhat narrower sense here indicated by Hobbea, is of 
comparatively later development, being in fact the last con- 
stituent, in point of time, of a state proper. 

The family. Proceeding now to siugle out the simple 
ideas obviously essential to the complex one of a state, we 
may begin with the very eleraentary idea of plurality. ThaT 
union of a number of individuals is clearly a necessary con- 
dition in the conception of *any society whatever, political or 
otherwise, and of course in that of any state, except perhaps. 
to the mind of King Lewis the Fourteenth, 

Tsow there is a union of individuals which, of all human 
phenomena, may with most plausibility be traced to thq 

" See Stephen's History of Enelidl Thouglit in the 18th Century, ch. 10, 
§S S. 63, U. 

' BlftCkBtone, Int. g 2, pp. 47, 48. 

' Aaetin, 6, pp. 287, 8, 307—335. Maine's Ancient Law, eh. n, pp. 308, 
309. See aJao Mi StepheD'a 10th chapter above footed (note 6}, eBpeoi&I^ 
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mlare of things; being the effect of a distinct huniau 
peculiarity. Youthful helpleaaneaa or inahihty for self-support 
laatfl much longer in the life of man than in that of any 
olter animaL A certain permanence, therefore, of fainily 
timdation appears essential to the perpetuation of the 
species'. 

In speaking, however, of the family, I must take some 
steps in advance of the above very elementary position, and 
both here and elsewhere be understood as confining myself to 
a number of persons under one male head, and therefore as 
escluding any consideration of what is called polyandry . It is 
by no means impossible that the last-named condition, or, to 
speak more correctly, polygamy in the mdest sense of the 
word, may have preceded the family, as we understand it, 
even in some of the ludo-Europeau races. There are cer- 
tainly indications both in language and usage which have 
been considered to point to this as a general previous con- 
dition of the human race". And inferences to the same 
effect may perhaps be drawn, as to the inhabitants, from those 
very early dwellings of which we can trace remains, in the 
wilder parts of our own and other countries. We find an 
outer enclosure, not sufficient indeed to contain the patri- 
archal associations of Gunesis, but too large, or at least too 
important, for the family in our modern sense; and, within 
this, a number of compartments much too small for the last- 
named purpose". I am inclined to think that the bygone 
inhabitants of these curious buildings, were most likely poly- 
gamous. But, as the monandrous family is a stage into which 

» Since writing tie above, I find this argument, which I had overlooked, 
in Locke's Tretttiae of Civil OoTeniment, oh. 7, g§ 77—80. 

'• See on this Bubject Morgan's Ancient SoDietj, Ft. 3. Growth of the 
Idea of the Family. 

" The instance which aaggeBted this thought to me was the remarkable 
nmnd bnilding at CbysoyBter near Pensanoe in Cornwall. See too Morgau 
i. c. p. 809, 

c. J. 10 
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all human racea, with very few exceptions, have long entered: 
and is a stage which by far the majority of early usages and 
traditions, particularly in our own ethnic group, clearly as- 
sume to have heen reached, we may fairly take the family in 
this sense as our starting-point". 

From family to gens. The nest step, or at least the _ 
necessity for it, is not at first sight clear. 

It may be remembered that I have previously" urged, a 
a reason why the law of God would scarcely come under 
is understood by law or the law, among ordinary people, thd 
limited efficiency of the former or the comparatively smal 
number over whom its influence, when entirely separate fi 
any human sanction, extends. 

Somewhat similar is Austin's reason for refiising tl^ 
name oi political eodetj/ to OTie family or any small a 
of individuals, though they come precisely within hia def 
nition. Austin here, with an unusual laxity, seems to rel 
mainly upon a dictum of Montesquieu, "la puissance politique 
comprend n^cessairement I'union de pluaieurs families'*," and 
urges, in support of this view the absurdity of a poUty con- 
sisting of a single family of savages'". This last piece of 
reasoning — the questionable charat:ter of which is remarked 
upon by Sir H. Maine — -is not, it should be observed, the 
mathematical reductio ad absurdum ending in an impossibility 
or a contradiction, but the mere avoidance of a difficulty by 
putting it in a ridiculous light. Moreover, a family, including 
under that name all the persons bearing obedience to the 
head, has often been, if there is any truth in our account of 

" See Benorally Maine on Abnormal ConceptionB of Kinship. EbtIj- 
Hietory of Inatitutione, 3, pp. G5 — 68. Also "Earl; Law and CnBlom," fay 
the same author, ch. 7. 

" AboTBch. 11, p. 131. 

" See Austin Lect. 6, p. 
(Early History of Institutions, Leot. 13, p_). 378, 3). 
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patriarchal times, very considerable. The argument, therefore, 
liased upon a limited scope of efEciency would, in such a 
lasB, not hold. 

Eicept as implying that there is something, beyond the 
mere family union, necessary to constitute a state, Montes- 
quieu's dictum has very little significance. In fact, his ob- 
j«rt, in the passage quoted, is not to define a state, but 
nieteiy to meet an argument, now obsolete enough, that the 
"Wiarc/d'c is the proper type of all government, because the 
natural government of a family is monarchic. 

The enquiry. Why is not a family a state ? cannot cer- 
tmnly be answered very satisfactorily, if any enquiry can, by 
" pnori reaaoning. To begin with, the family must, ex ky- 
pothm, be conceived as separated from any state, and 
m that natural condition of which we have little or no 
rwori AJl we can say is perhaps this. Very old institu- 
tiona and traditions all over the world, point to the original 
family as consisting partly of slaves — who are then merely 
human chattels^partly of wives, who are but one step re- 
moved fi'om the servile condition, — partly of children, grand- 
children, &c., all really descended from an existing common 
ancestor who is practically their despotic owner. Member- 
ship of the family thus conceived is, in its origin, involun- 
taiy; nor, in its continuance, is there enough element of will, 
as to the general conduct of its members, to constitute them 
a society or association. They have never enjoyed any in- 
dependence, even of an inchoate or potential character ; but 
are placed by the fact of acquisition or birth in a position of 
permanent subordination. 

In this ■ rfoffiinioK, strictly so called (= ownership), of the 
original patriarch, law is possible. He may, that is, govern 
by general -rules. It is not, however, very probable, because 
he would have little interest in setting, or at least in ad- 
hering to, such rules. He would be more likely to govern 

10—2 



148 LAW, AS BETWEEN THE ELEMENTS OF A STATE. 

by means of occasional commands : his offspring and other 
dependents would merely vie in servility to thesD, until they 
could venture to brave his power or to escape from his 
neighbourhood. An individual dominion of this kind has 
no element of perpetuity, which ia apparently the reason 
why Bentham'* refuses it the name of political society. 
Whatever means of continuing the single head be adopted — 
simple primogeniture — selection of one female as wife or chief 
wife — selection of one child for birthright — a time must 
necessarily come when the different males, or at least male 
heads of descended families, do attain a comparative inde- 
pendencCj and do associate, if they continue to associate, 
on terms which are to a certain extent voluntary. They 
no longer constitute a family proper but a gens". This 
association, which was very common, though not per- 
haps universal, among the Aryan nations, consisted, as it 
appears in history, of groups of families, connected by some 
tradition or name indicative of common descent, though not, 
at least to any great extent, ascertainably related. Well- 
known instances are the Scotch dans, the Roman gentes, the 
Greek yevr}. 

At this point, however, I find myself proceeding to a 
more detailed enquiry into the forms and elements of po- 
litical association than can find room here. Such an enquiiy 
has its proper place later in my proposed work, as an illus- 
tration by analogy of the formation of the Monian state or 



" Ab quoted by Aaatin 6, p, 210. See however the Fragment itself, 
oh. 1, S 13, note c (1 p. 264 of Bowrjng's Ed. ). 

" The reasoDmg of Qrotius on the "possible inunortalit; " of a state 
(De Jure &c. 2. 9. 3) is extremely diffionlt to follow. Looking at the moat 
significant of bis many quotations in this section (Aristotle Pol. 3. 3. 6) I 
think he is speaking of permanent form (ia this mm political cotuUtutioR) 
as opposed to changing matter : e.g. the old instanoe of a river, ftnd the 
better modem one of a icate. 
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polity. At present I cau merely give, in brief, the conclu- 
sions at which I ha,ve arrived. 

Aofitin's subordinate political society. Before doing 
90, I may perhaps return for a moment to the subject 
of the " considerable number " essential to Austin's state, 
because I would here mention, very briefly, what seems a 
somewhat gratuitous difficulty raised by him. A "subor- 
dinate political society," he says — e.g. an incorporation for 
pullio purposes— TOOs^ consist of very few members, even 
of a single family ". But, such a society as he is here 
aUiding to being a totally different thing from a state, its 
possible smallness need never have been taken into account. 
Tie kind of association which Austin means is nothing more 
than a hoard or corporation ; the case in his mind being 
possibly such as that of our late East India Company, to 
Wheaton's remarks on which I would here refer". 

They may not improbably have been suggested by Austin's 
TEiy difficulty about subordinate political societies, as their 
author was on t«rma of intimate association with the Austins 
Id 1831 — 2. The point would scarcely have arisen had the 
eipression state or polity been employed instead of inde- 
ptndent political society. A newly-coined term often lets in 
difficulties which recognised language would have excluded. 

General conrse of national or political association. 

Aa the result of a somewhat lengthy comparison of the 
forms and elements of political association, I venture to sub- 
mit the following conclusions, based partly on philological 
.grounds, partly on the examination of ancient traditions. 

The rtames of nations seldom, if ever, indicate descent 
from a real common ancestor. The stories of foundation 
Be, in general, clearly late fables: while the curious and 



^ 



150 LAW, AS BETWEEN THE ELEMENTS OF A STATE. 

interesting recurrence of identical numhers, in early consti- 
tutional tradition, may be accounted for without the hypo- 
thesis of institution by one mind. The order of tbin| 
appears rather to have been : — from the family to the gena^ 
firom the gena to the district, from the district to the f 

The family famishes an idea and a name both for j 
litical units and for the association of those units into t 
whole: but we do not find it as a political unit itself; old 
rather, we always find it, at the earliest dawn of our 1 
torical knowledge, as part of a larger assemblage, whose ties 
are not those of blood — whose names, generic or individual, 
if they do indicate relationahip, indicate it so vaguely and , 
generally that we may often look upon them as conscious fl 
metaphors. * 

At this primitive stage some authorities have, with much 
probability, traced remnants of a primary coalition of fami- 
lies for purely religious purposes, and a secondary union of 
these coalitions for general purposes of common action. This 
may be : but, aa a matter of history, we always find the 
ultimate secular coalitions already formed, and often re- 
coalescing into larger ones. Mutual security and protectioi 
have obviously been a strong, if not the strongest, motive ti 
the small original associations ; though the idea of securitj 
and protection waa probably in most cases connected, at t' 
outset, with that of the favour of some deity, won by i 
special cult. Classical names of ptaces pointing in this di^ 
rection will at once occur fo the reader's mind : among t 
less familiar instances, which our own laud can furnish, I r 
mention such as Thorsby, Baldersby, Friseton. 

Juxtaposition or local union, whether with absolute fixity 
of abode or not, appears to be an idea necessarily implied ij 
most of the names by which Aryan peoples have describi 
themselves aa formed into larger associations than the farailfl 
real or fictitious. This is clearly the case where the namei 
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include some generic term indicating, like -ton, a circum- 
Ecribed area, and aiso where they are names of an individual 
get^raphical locality : in other styles, e. g. such as indicate a 
hnat armed in a peculiar manner, the above implication is 
iwt so clear. 

First common rules of conduct. I have remarked that, 
iti the family proper, though law is perfectly possible, it is 
tstremely improbable. But, in the first larger association of 
families, some rules of conduct, sanctioned by the displeasure 
of the community, become not only probable but almost 
inevitable. And this, whether there be, aa ia generally ob- 
served, the special bond of a common religion, or merely the 
newssary consequences of local contact. 

Sucli rules of conduct, then, which are, in either case, 
rtrictly and properly law, according to what I maintain as 
tte true meaning of the word, because enforced by human 
displeasure, must necessarily have arisen from a combination 
of families, though they may not have entered at all into the 
wiBcioua objects of those who originally combined. Where- 
B'er there is an association larger than a family, there, as it 
seems to me, must be taw. This last conclusion which, as 
stated here, is somewhat d pnori reasoning, is quite home 
out by our philological investigation of the early names of 
law. 

Divine ordinance, primaeval antiquity, and usa^' or 
custom — such were the leading ideas at which we arrived. 
The first may be at any rate taken to have a negative signifi- 
cance, viz., that law does not originate by voluntary and con- 
scious human enactment. The two last speak for themselves. 
They are in accordance with that coalition theory of the origin 
of states, which is now I think generally accepted, and which 
baa been briefly referred to above, as supported by philology 
and tradition. They agree with the theory of Savigny as to 
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original law, which, he refers, in the somewhat vague language 
so much disliked by the analytical jurists, to the "common 
consciousness," the "life," the "organic lievelopement" ot a 
people". Anil as I believe this view, however exprosBod, to 
be truer than that of the analysts, I shall now endeavour to 
indicate a historical connexion between the cominon conscious- 
ness and the common law of a state, ditfereut from the express 
or implied injunction by a sovereign or supreme power upon 
which the analysts insist. 

The popular assembly. In previous chapters it has been 
shewn how the first words bearing upon law, among certain 
of the Aryan nations, point to the declaration, by some indivi- 
dual or individuals, of what is regular, primteval, previously 
ordained hy heaven, or simply good in the eyes of the people 
who use it. Between this declaration and the associations of 
families, into what I may venture to call the Tiascent state, 
a direct historical connexion has, in most cases, been traced, 
through the meetings of the latter. 

On the original constitution of these assemblies of the 
mawy^which is the idea signified by a host of different names 
applied to the people, in this regard — little can be said with 
any certainty. There is, however, reason to believe them 
always composed exclusively of Tnates, and generally of males 
who, if not heads of famihes themselves, were at least inde- 
pendent and not under any head of a family. 

Such an assembly then, as is here spoken of, was neces- 
sarily an aristocracy in Austin's wide or "generic" sense of 
the word — i.e. a body less than the whole community". 
This results at once from the exclusion of slaves, women and, 
probably, males under the head of a family. 

^ See generally Sftyigny's System des henligen Eiiniiachen Bcchts 1. 2. 
§ 7. AUgemeine EntstehnDg des Kechlg. Compare, on the othec band, 
ProteaBor Holland's critieismof Savigny, JuriBprudence, ch. 5. pp. 50, 51. 

"1 Austin 6, pp. 243, 4 and note m. See also below, pp. 163, 4, 
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We generally find, moreover, growing up around the 
original iamiliDS or the members of those families who retain 
their original position, an inferior class, excluded from those 
offieos and privileges which are very early developed; though 
not, in all cases, irom some sort of participation in the popular 
assembly. That assembly, however, even without an append- 
age of plebeians, has already all the essentials of Austin's 
sovereign number, or what has otherwise been called corporate 
sovereignty. And, for all the stages of custom or early law, 
which I am considering, there is evidently an ultimate sanc- 
tion in the assembly's approval or disapproval, whether the 
rule has been considered as depending on reli^on or merely 
on antiquity. But it is equally evident that what such a 
community first recognise as law, they do not recognise as 
matter of conscioMs ^tosi'd'oK, either to themselves or to their 
subordinates. For our earliest phrases point invariably, as I 
have said, not to the establishment of rules but to the decla- 
ration of rules previously existing. 

The council and judg^es. By the aide of the assembly we 
find, as an early if not a fundamental and universal condition 
of any considerable association of families, a smaller body or 
council of elders". Amongst these, a still smaller number, 
often a single individual, administering common rules of con- 
duct sanctioned by the displeasure of the community or 
assembly. Accordingly Cicero, followed by Grotius, makes 
the primary special object, in the formation of a people or 
atate, to be the enjoyment or administration of jitstice". It is 

= I aeei not quote the claasioal inatances. la oar own race, tbe enrliest 
council is perhaps not identical with the icitan, nhiab may be a conaeqaence 
of TDfOlt; {Stabhs' CouslitutioiiBl Historj, i. % 51), bat with tho older " law- 
men " OT BchdCten (ib. % 46). 

^ Cicero da B. P. 1. 25. 39. "Popalns (aBt)...ci>etaB mnltitndiniBJuria eon- 
aeuan et ntilitatis commncione aooiatuf." 

OrotiuB de Jore &c., 1. 1.14. "Est antem civltas coetna perf ectna hberomm 
hominam juris frueudi et communis utiUtatia causa sooiatoB." Oiolius foanJ 
hia quotation from the BepnbLic in Angustine. 
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not necessary to multiply old authorities, for I do not think 
any conception of a state, ancient or modern, could by any 
possibility exclude this as a fundamental characteristic. 

I have spoken of common rules of conduct, without there- 
by intending any great amount of particularity. Still, the 
adminiatration of custom, by any body smaller than the 
popular assembly (and therefore, in some degree, responsible 
to that assembly or the community at large), must necessarily 
lead to some amount of formularisation and tradition — and 
gradually, to a degree of continuity in the administrative body. 
It is not clear that it must lead to a general supreme authority 
or sovereignty ; and, in India, it does not appear to have done 
so. Historically, it would seem that the thing, and therefore, 
of course, the idea aud name of the thing, are of later growth 
than the admiuistrative office — that judges came before 
kings almost everywhere, as we are told they did with the 
Hebrew polity established in Palestine. 

Whether the judges w&tb priests or not, ia a matter which 
appears to differ in different peoples. Perhaps, where the 
rehgioua element does not appear, we may only catch our first 
sight of the community, as has been suggested with regard to 
the Indian villages, at> second stage of developement. 

The lateness of our point of view probably accounts for 
another fact to be observed in the case of the Indian village 
communities, and which bears in a very direct manner upon 
Austin's definition of law. These small bodies have from 
time immemorial been under successive conquerors or their 
descendants, despotically ruling vast tracts of country. They 
cannot therefore, to anticipate a little, be called independent 
states; and Austin would logically deny them the name of 
political society/ at all. But it would be mere perverseness, 
for want of "position" by a sovereign, internal or external, to 
deny the name of law to the rules which have regulated the 
conduct of their members for so long, and which no prince. 
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however despotic, could conceivably to the Indian mind havu 
altered", 

I have here referred to Sir Henry ^^aine'a criticism of law 
as apprehended by Bentham and Austin. The same author, 
in his Village Gommunities writes as follows of the attempt to 
apply the definitiou of the same authorities to a still subsist- 
ing state of things, "Without the most violent forcing of 
language, it is impossible to apjily these terms command, 
sovereign, obligation, sanction, right to the customary law 
under which the Indian village communities have lived fi.ir 
centuries, practically knowing no other law civilly obHgatory, 
It would be altogether inappropriate to speak of a political 
superior commanding a particular course of action to the 
villagers. The council of village elders does not command 
anything: it merely declares what has always been. Nor 
does it generally declare that which it believes some higher 
jxiwerto have commanded: those most entitled to speak on 
the subject deny that the natives of India necessarily require 
ilivine or political authority as the basis of their usages; 
their antiquity is by itself assumed to be a sufKcient reason 
for obeying them. Nor, in the sense of the analytical jurists, 
is there right or dutg in an Indian village community; a 
person aggrieved complains not of an individual wrong but of 
the disturbance of the order of the entire httle society. More 
than all, customary law is not enforced by a sanction. In the 
almost inconceivable case of disobedience to the award of the 
village council, the sole punishment, or the sole certain pun- 
ishment, would appear to be univerf^al disapprobation"." 

ITiauks to the waves of tyrnuny which have swept over it, 
checking its natural developements and changes, the Indian 
viUage community remains, a fossil system of what was pro- 
bably the early polity among Greeks, Romans, and Teutons. 

" Maine, Early Hiht. of Instilatious, pp. 332, 300. 
» Leet. 4, p. 67. 
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In particular, it aflfords an excellent instance of the survival, 
under sovereigns after Austin's own heart, of rules long 
anterior to the sovereign's existence, entirely independent of 
the sovereign's authority. And the virtual sanction of those 
rules (although Sir Henry Maine refuses it the name, as used 
in the Austinian sense), is the ultimate sanction of all law — 
the displeasure of that human association in which the law 
obtains. 



CHAPTER XIV. 
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It has been stated that law, in the natural and ordinary 
sense of the word, has, with one Aryan race, long maintained 
an independent existence, among very amall associations of 
families, though these have become subordinate to despotic 
princes : and that it may confidently be inferred to have 
existed in the early associations of families of Aiyan race 
generally, under forms no nearer to sovereignty than that of 
declaratory judicial authority. Whether any of such asso- 
ciations would, at this stage, be called, in the same natural 
and ordinary sense, a state is, I think, questionable, 

What constitutes a statel Of the two practical cha- 
racteristica of a commonwealth insisted upon by Hobbes in 
the passage quoted above', the first pertains directly to the 
enquiry what amount of viemhers constitutes a state ? This 
is, as I understand him, with Hobbes, little else than a 
matter of simple numerical proportion to neighbouring 
tribes : and it ia possible to conceive — perhaps still possible 
to find — an early or barbarous condition of men for which 
his view is correct. But in far the majority of instances, 
both past and present, it is well pointed out by Austin " 
that the more proportion of intrinsic strength is not so 
much the criterion of a state's existence as its enjoyment 
of a considerable amount of independence — hardly any inde- 
pendence is absolute — in fact 3,nd })ractice. 

' Chap, 13, p. 143. ' Auatin G, p. 341. 
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Such an independence, then, by whatever causes pro- 
duced, if of a fairly established aud permanent character, 
may, I think, be properly taken as the measure of power — 
which is, rather than any calculation of numbers, the real 
test — essential to such an association as we should consider 
a state. This independence appears to be indicated in the 
self-sufficiency for life of Aristotle' which he however, I 
think, like Hobbes makes to depend on number. The nega- 
tive side of the same idea, i.e. non-subservience to others, 
is implied, in the Greek historians and politicians, under the 
name of avrovofiia and the like '. 

Now, for any durable existence of such an independence 
aa I speak of, whether resulting from intrinsic power or from 
the policy of others, it would seem that Hobbes' secmid cha- 
racteristic of a commonwealth is practically necessary, viz. 
that there be a general direction of the whole body by some 
common and permanent authoritij. Without such an au- 
thority there may be assemblies, there may be judicial 
declarations, there may be expeditions of the whole or part 
of the association : but any lasting relations or any definite 
existence of such an at^sociation, as a whole, in regard to 
other individuals or associations, are impossible. It is the 
condition of Israel under the occasional leadership of the 
judges: the elements of a state are there, but not the state. 

Sovereignty of all imposBible. Hobbes proceeds, in 
treating of the several kinds of commonwealth, with one 
of those exhaustive enumerations, so common in older phi- 
losophy, which are rather formally faultless than practically 

' Politic. 3. 1, 12, r'K^Sm iKotor rpis aiTapneiiif fiui?!, i. e. aimply rou fijn 
lue^er. Sea 1. 2. 8. and Gottlicg'B note {p. 280). 

* ThncydideB, 5. 18. airovdtiov! ehai sal avToreMs taJ airoSlnvi k 
avTur mj t^i yijs t^s iavTuP. Translatad by Grotins (De Jure 
ntentea iegibuB judiciis magiatralibus." For the rensoii of his transpofdtiOB I 
of oiiToSiKo! and BuroTfXiit, see Popiio's note on Thuc. 1. o. For a difterent, | 
Bud, I think, TvroQg rendering of oilroJiKot, Arnold on Thau. 1. 1 



LAW, AS BETWEEK THE MEMBERS OF A STATE. 1.59 

useful, to describe the sovereign power as residing in one, 
or more, or all ", The extreme improbability, or rather the 
practical impossibility, of an independent political society 
governed by itself, i. e. by a sovereign body consisting of the 
whole community, is pointed out by Austin" on internal 
grounds. One unavoidable and universal reason is the phy- 
sical or natural incapacity of some members, whether we 
consider this as accounting for the almost invariable dis- 
franchisement of the female sex or not. The existence of a 
subject class or race, very common in early histories, though 
not of course essential to a state, is also incompatible with a 
sovereignty of all. 

Even in Greek states such as the Athenian, where inde- 
pendence ab extra, pointedly unconnected with any common, 
nr at least single, head is so much insisted upon ', the case 
is really one of a very large sovereign number. The name 
of true citizen is only given to those who have a share in 
iletiberative or judicial authority*, who are evidently implied 
t" be less than the whole body. The same implication lies 
also in the assumption of a Kvpiov or authoritative part* as 
ii^sssarily entering into every form of state. 

Almost all these points of superiority enjoyed by part of 
M association over the remainder are probably to be dia- 
*^ed more or less in the constituents of those original 
a^mbhes of which I spoke above as a necessary element in 
''veiy nascent state. Such assemblies do not, however, ap- 
pear to be historically continuous or identical with the popular 
assembly of a state proper. The democratic form, for inistance, 
• Lavidtlian Pt. 2, eh. IS, p. 91. ' Austin 6, pp. 243, 4. 

f Compare Euripides' Sappliees, 404 — 8, with tie Bpeeohes of the King and 
Cborns in Aeachjlns' BnppliceB, 363—375. » Aristotle Politic. 3. 1. X3. 

" lb. 3, 10. 1. TO lalpiov. Jelf tranalatea "ruling element," Stahr "hoch- 
ate Staatsgewalt," rSc. In 2. 2. 2, the differeiii;e ineiated upon lietween 
llie conttitnents oC a. state appears to be rather ia specific function than iu 
, ower. Gf. 7, c. 9. 
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of government upon which Athens plumed herself had been 
preceded by a close aristocracy, and that again by a monarchyj 
of whose historic character there ia no reason to doubt. 

None, in fact, of the privileges or exclusious connected 
with the original assembly amount to general power exer- 
cised by a member or members of the superior class over 
the rest of that class itself as well as over the subordinates. 
Such a power, however, has in practice been almost in- 
variably exercised in any body which we should call a state, 
and its genesis — the genesis of sovereignty — must be sought, 
as I have already intimated, not in itUenml, but in external 
needs'". Order and law may subsist among the elements ofj 
a state: foreign relations, peaceful or hostile, require some: 
centralised authority. 

Sovereign not necessarily sole. The power of < 
trolling the common action^that general authority of which 
I have spoken as necessarily imphed in the conception of ft 
state — has been attained to a different degree in different 
states and even at different periods of the same state. But 
it has becorae in so many cases, at some time or other — ^X 
believe from the exigencies of war— really or apparently. 
centralised in an individual, that the term sovereign ia popu' 
larly taken to mean an individual ruler or monarch". That,. 
however, the term sovereign properiy applies to a body 
well as to an individual is clearly pointed out both by 
Hobbes and Austin", 

Sovereignly not primary or original A more impor- 

" Aa an illuHtration I may remark that evan in Athens Ibe foreign 
tions of the democracy coutiuued to bo under tbe psmianeat coDtrol of a, 
body elective, it is true, but verj small. See Grote's History of Greece, voL 8, 
ch. 31, p. 116, on the aTpaTii7oi. 

" DerivatioULUy sovereign (old Frencb totievain) ib simply the one 
the others. Sovran appears to have come to oui poetn independently, Uiroa{^ 
the Italian aovrano. The common original of all is the late-Latin auperawi*. 

" Leviathan oh. 17, pp. S7, 8S. Austin 6, p. 249, notey. 
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taut error than this, which is one of mere nomenclature, 
arises from the following fact. The general authority now 
under consideration, though almost certainly later than the 
judicative power, has' in most cases become developed and 
centralised so early that it has been treated as original, and 
what was possibly its origin has been considered merely one 
of its later subdivisioua 

Such a view, though false, as I believe, in history, has 
been doubtless, in a considerable degree, strengthened and con- 
firmed by the powerful genius of Hobbea, who makes out his 
one judgment or common general authority to have been ne- 
cessitated from the first, not merely by those minor occasions 
of mutual internal contact to which I have adverted above 
(p. 151), but by downright itiar, within and without, requiring 
3ach a power to impose law as command, not to administer it 
as custom, as well as to head the community against its 
eitemal enemies. 
Analyets' definition ^od, for a folly formed state. This 

fundamental condition of war, at least between the primary 
dements which go to form a state, cannot be accepted as 
witorically true. But for a clear view as to the salient 
iriatics of a state when fuUy formed, and for a terse 
ion of that view, Hobbes and his followers stand pre- 
Saving, therefore, the historical fact that law 
certainly before the sovereign, and the judge almost 
ly before the king, I willingly accept, as true of all 
SBociations arrived at the condition of states, Bentham's 
definition of a state or political society", with Austin's quali- 
fication, which will both be noticed shortly. As to the origin 
of states, some record of that centralisation of power to which 
I have adverted is perhaps preserved in the traditions of 
founders, whether real or fictitious persons, collecting scattered 
individuals and small associations, from indigenous races, 
" Fragment on Government, eh. 1. g 10. Cited by Auatin 6 
C. J. 
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Romulus and Theseus, or taking their subjects bodily froi 
settlement to settlement, like the Dorian conquerors of thi 
Peloponnese, and the Saxon Heretogas. 

Origin of liegialatioil. It does not appear that the 
fimetion of positive or conscious legislation, as distinguished 
from recognition of pre-existent custom, has been or could 
be exercised by a community or it« assembly, until some 
sovereignty or central authority, of a comparatively small 
number, has been developed, whether the latter has con- 
tinued in subsequent existence or no. It is true that 
legislation proper is in many, if not in most cases, preceded 
by records of a quasi-legislative character — memoranda for 
judicial instruction, matter generally of procedure and detail, 
for the carrying out of broad rules recognised as pre-existent. 
But the full legislative power, or the power of laying down — 
and, by implication, enforcing — new rules of conduct, within 
an association, has been acquired gradually, and as I have 
said, subsequently to the developement of general authority 
resident in a small number. Not till a very late period does 
this power attain to the aholition of old law, which till then 
continues to be administered by the sovereign or sovereign's 
deputies. 

Subdivision of sovereignty. The general authority of 
which I 'have spoken as early centralised in the hands of a 
few, and olten of one, has again almost universally come, in 
course of time, to be divided and practically shared, whatever 
the constitutional theory, among a considerable number; 
being thus broken iip into recognised departments or sepaxat 
functions. Of these, the legislative is justly regarded 
supreme'*, and is accordingly directly identified by Black- 
stone'" with the sovereign power. The execviive power (i 
eluding the administration of law) he on the whole regards' 

" Ba Hobbes, Leviatbas ch. 19. p. 99. 

" Blackatone Int. g 2. p. 49. " I 
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as auborilinate, though his language as to thesis divisions of 
power iu t!ie English constitution is somewhat contradictory". 

Definition of a state. I uow come to the definition of a 
stat« or political society given by Bentham, to which I have, 
a short space back, referred ^'. 

"When a number of persons (whom we mayatyle subjects) 
a^e supposed to be in the habit of paying obedience to a 
person or an assemblage of persona, of a known and certain 
description (whom we may call governor or governors), such 
persons altogether (subjects and governors), are said to be in 
a state of political society." And, in order, says Austin, to 
exclude from his definition such a society as the single family, 
the same author adds a second essential of political society — 
namely "that the society should be capable of indefinite 
duration"." 

On this definition Austin remarks — that the definition, as 
not noticing the fact that the superior habitually obeyed 
must not be also himself habitually obedient to some one 
else, and as being therefore an inadequate definition of iTule- 
pendent political society, is also an inadequate definition of 
political society in general'". 

Austin's criticism seems, at first sight, unjust. Why, it 
may be asked, can we not conceive the state with reference 
to its internal relations alone? Why can we not define a 
political society without defining an independent political 
society? I think he is right in the course he follows, though 

" Bee Comra. 1. 2. p. 146. "With hh, thla Buptemo power is divided 
uilo two brftneLes; tie one legielative, to wit, the parhamect, coneiating of 
^""Bi Lords and Commons ; the other ezeeatiTe, consiBting of the King 
■!«», It will be the bUBioeM of this chapter to consider the British parlia- 
"^l; in which the legislative power, and (of oouTBe) the lupreme and 
"^"^ti a-aihority of the state is vested by our oonetitiition." See Austin's 
tnliniBai of this passage (without reference), on p. 355 (Leot, 6). 

" See above, ch. 13. pp. 147, 148. 

" Amtin 6. pp. 242, 258. 
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wrong in the reason he gives. We cannot do so — ^not because 
the powers or rights of subordinate political superiors are 
merely emanations of sovereignty"-^ which is simply the 
theory of philosopher or courtier: but because, va the ordinary 
sense of mankind, an association is not conceived of as a state 
until centralised under some single person, or a number of 
such character that it is possible for the representatives of 
other states to deal with it as an independent agent. Into 
the comparatively small number of the governors, which is 
perhaps implied in Eentham's employment of that expres- 
sion (instead oi governing body, or the like), I shall not enter 
ftuther; nor into the delegation to them, of an authority 
which resides in, but is not exercised by, the whole com- 
munity. .It is enough, for my present purpose, that there 
baa been, in associations ordinarily and naturally called 
states, or by an equivalent name, a general authority collected 
in some body smaller than the whole association. The logi- 
cally correct meaning, in modem times, of sovereign''^, and the 
description of different forms of government", as depending 
upon the composition of the governing body, axe very well 
given by Austin, In referring to his account of them, as I 
do not now propose to enter into this more detailed part of 
Jurisprudence, the only caution which I think necessary is to 
call attention to the unusual sense which he calls the generic 
meaning of aristocracy". I suppose this comes from Hobbea' 
classification of sovereignty as resident in oTie, all or a part**. 
But, from the time of Aristotle to now, aristocracy has gene- 
rally been taken in Austin's specific sense, of a sovereign 
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lb. 249 note ' eovereign '. 263 &c See also above notes II and 12. 
a. 343. 249. 

Austin 6. 244. "A nmnber lesa Qisai the niunbei of tha individnaU 
composing the entire oommnnitj." In faet Phocylides' Troi'Tei rXr/r UpoitX^oyt 
aristocracj in thin aense. 
Leviatlmn Pt. 2. ch. 19. p. 94, olao above p. 159. 
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namber whose proportion to the whole is small", though the 
word in its original use probably indicated nothing but 
auperior birth". 

I may remark, also, that, for the definition of a state, some 
clearer exclusion of the mere family, and expression of local 
union or juxta- position, seems desirable besides the points 
insisted upon by Bentham and Austin. Ftxtty of abode 
would also be, I think, now regarded as essential to a state, 
but I should hesitate to deny the name to certain bodies of 
men in past time which had not that characteristic". 

If I might venture now, not so much to define a state, as 
to summarise the points hitherto established I should say 
that a state consists of a body or bodies, of hwman beings 
dvselling together but not members of the same family, in the 
Ao&if of paying obedience to a person or assemblage of per- 
sons who are not in the habit of paying obedience to any 
other. 

The objection to Anstin's definition of law. Why, 

it may at this point be asked, accepting Austin's defi- 
nition of the sovereign in a state, if not exactly his account 
of the state's origin, can we not proceed at once to adopt his 
definition of law, at least of law municipal (a term to be 
explained elsewhere), as the rules set by that sovereign to 
that state? For two reasons — first, because there are many 
rules administered by the sovereign, or the sovereign's officer, 
in every state, which rules Austin admits to be law, but 
which can only by a forced use of language be spoken of as 
set by that sovereign: second, because there are some rules, 
of extreme importance, obtaining in every state, bearing 
upon the personality and powers of the sovereign's self, which 

» Analin 6. 245. See Aristotle Polit. 3. 7. 3. KnXfw B' fliJean(y...T^ 

*" See Grote'e eioellent note. Hist, of Greece Pt, 2. ch. 9. last note. 
" Bee above p. ISO and Wheatoc 1, 2. § 17 (Dana), 
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are neither set nor administered by that sovereign, to which 
Austin therefore denies the name of law, but which are 
generally and reasonably known by that name. 

The first class to which I refer ia that of customary law 
other than constitutional, on which I shall speak very briefly 
as I must return to the subject in a subsequent chapter. The .. 
difficulty in the way of Austin's definition here is, no doubtai 
mainly historical; but it has some practical bearing as well. 4 

To take an instance in point for the main object of my '■ 
proposed work; law, if Austin's words are construed literally, 
can scarcely be said to have bad any existence at Rome, 
before the Twelve Tables — a date when many rules bad long 
been settled, which, to the end of the Roman Empire, con- 
tinued to regulate the transfer and devolution of property, 
the personal relations of the family, and, generally, much of 
the subject-matter which we include under the heading 
"Common Law," And not in Rome alone but elsewhere, 
the stage in which every ancient corpus juris that we know 
has originated, may be thus excluded from the name of loAO. 
So long as customary rules continue t^i be merely enforced by 
public opinion, Austin does exclude them from that name" 
But, when the rule, unaltered in the slightest degree, has been 
applied by a judge, it then, to use Austin's expression, ema- 
nates as law from that judge, who assumes it as the basis of 
his decision'*. If the judge ia the sovereign, this is of course I 
enactment by the sovereign directly; if not, it is enactment 
by the judge as the sovereign's deputy or subordinate. 

With the mode of enactment {judiciary or statutory) I 
am not now concerned; merely with the position that the 
rule emanates, in the form of law, irom the sovereign, and hat 
no existence, as taw, before the judicial decision. 

Sir Henry Maine"* lays much stress upon the doctrinel 
» Attatin 30. p. 663 ; 5. p. 304. ^ Id. 30. p. 5 

" Eariy History of Inatitntiona, oh. 13. p. 363. 
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that "whataoever the sovereign permits he commandB," as 
essential to the reasoning by which Hohbea and Austin bring 
such bodies of rules as our "Common Law" under their 
system. The passage referred to in the former author" is 
that "the will of the sovereign is signified by his silence." 
Austin does not appear to me to make much use of it, but to 
rely rather upou assumed early though unrecorded judicial 
decisioQB. 

Now it is, I think, true that (with the exception of the 
constitutional law which I shall consider directly), no rules of 
conduct in a state would be regarded as important and effi- 
cacious enough to come under the popular name law or the 
law, which were not adttiimstered by that state's magistrates, 
i.e. ultimately by its sovereign. Seeing, however, that many 
rules of the most extensive application, which are so admin- 
istered, have probably existed in some cases, prior to the 
existence of a sovereign or what can strictly be called a state, 
at all; and have been recognised as declared, not made, by 
judges, in the phraseology of most Aryan nations, as well as 
in the theory of our own English jurists"— I cannot perceive 
the gain of assuming a sort of transubstantiation, of which no 
one has ever been conscious, at a date which no one can fix, 
from the customary rule of positive morality to the judiciary 
rule aipo^tive laiv^". 

That the sovereign, then, administers those early rules, to 
which I am now specially referring, is, as I have intimated, 
true, with a reasonable assumption of all administrative power 
as dependent on the sovereign, in all states. That the 
sovereign can abrogate such rules ia true in modem states, 
though not perhaps in the states of antiquity. That the 
sovereign makes, or sets, such rules in the first instance ia 

'1 I preBome Laviathan, oh. 36. g 3. p. 138. 

^ BlackBtone Int. g 3, p. 69. 

»3 See the valuable ramacka of Prof. Hollnnd. Jurispniiience, pp. 48, 49. 
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contrary alike to philology, history and legal tradition, all of 
which indicate an element of original approval or consent by 
the whole community". 

A minor objection to Austin's account of law is hia point- 
blank definition of it as command. In the modem enact- 
ments which are made most directly by the sovereign, amony: 
the multifarious provisions which advanced civilisation ren-. 
ders necessary, it is often by no means easy to point out the^ 
command. But this is a mere matter of expression: 
principle I agree with Austin that all law administered 1^ 
the magistrates of a community has necefisarily an imperative' 
character. 

Some disadvantage, proceeding ultimately from the < 
pleasure of the community, can be shewn to attend the dis- 
regard of every part of that community's law. The apparent! 
exception of permissive legislation is satisfactorily, thou^ 
somewhat briefly, disposed of by Austin. A right conferred 
upon any part of the community, at their option, impose^ 
upon the remaining part, an obligation to regard that right,, 
supported by some disadvantage consequent on disregard oT 
it". Again, it is certainly not quite clear, at first sight, whai 
is the disadvantage in mere restitution, ordered by a court, of' 
property unlawfully acquired. This, however, though in itself 
simply the restoration of a previous state of things, is gener*; 
ally attended with the payment of costs, which is loss, 'Wher%, 
in a doubtful case, costs are divided, the idea is clearly t 
neither party has broken the law, or incurred the displeasure,! 
of the political society to which each belongs, but that they. 
pay between them the expense of its officers' interference^ 

" I Bay " in the first instance " beoauee a great pact, perhspB the greater 
part, of law original!; oastomor; usuaUy becomes inoorporated with matter oF 
distinct caaBcioua legislation. See Savigny's excellent remark on this aub- 
jeot Bjstem, 1.1. §15. 

*> Austin 12. pp. 365, 6, also above ch. 12. p. 137. 
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In all cases where an infractaon of law doe8 admittedly take 
place, it is visited by suffering or loss in some form, whence 
it is justly said that all laws are in some sense penal or 
criminal". 

But it is when we come to the rules which determine the 
persouality and the powers of the sovereign's self in each 
political society — to those constitutional maaiima which cannot 
be refused the name of law by any practical mind — that we 
feel most strongly the disadvantages of Austin's fixed starting- 
point for all law. 

We have agreed to regard a state as an association en- 
joying externally a certain practical independence, and in- 
ternally under the control of some general authority. Now, 
in all cases except the rare and temporary monopoly, by a 
minority, of some peculiar material advantage, such general 
authority must depend upon the virtual consent of the bulk 
or majority of the association. That consent may be the 
result of fear, or traditional respect, or religious hehef, but it 
must be there or the authority cannot continue, 

So, in the middle ages (the instance alleged by Austin), 
the rules of conduct ecforced by the dominant aristocracy, 
and the general authority of that aristocracy, were probably 
against both the interest and the hking of the bulk of the- 
people". But we must take it that they on the whole 
agreed or consented to obey, unless we choose to regard 
them as in a continual state of actual insurrection, kept 
down through certain mental and material advantages en- 
joyed by the minority", 

» Btepheo, General View of the Orimina,! Law of England, p. I. 8f!fr 
klgo AuBtin 27. p. 523, as to eanction of jivMity ,- above oh. 11. p. 134, and 
mf Analjais of Criminal Liabilit;, p. 2. 

^ AuBtiit 30. p. 659 I tUck he lioro HomewHat confuBtis the people nith 
the lower class who oonstitnletl the liulk of the people — a eonfuaioQ, liowaver, 
natural eDoogli, and noticed hy Savignj, amongst otheta; SjRtem 1. 2. % 10. 

" E.g. possession of the horte, and the art of horsemanship, on which 
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I would take a more modem iustance, cited by the 
author (Auatin) — the powers of our own British parliament. 
They are made out by the admiring Blackatone to be as 
thorough as the most devout Auatinian could desire for hia 
omnipotent sovereign. "It can regulate or new-model the 
succession to the Crown — alter the established rehgion of the 
land — change and create afresh the constitution of the king- 
dom and of parliaments themselves — it can, in short, do any- 
thing that is not naturally impossible"." 

AH this is consistent with the view, noted above, of 
the legislative function constituting the primary and essential 
feature of sovereignty. When, however, we go a step further 
back, we find that Blackstone's sovereignty resides or is 
placed, apparently by aome power external to the persons 
concerned, in this or that body of the particular state": 
with us, in the Parliament, on which the author's somewhat 
fulsome encomium is well-known ". By what right the 
several forms of government subsist (if we mean, by right, 
power), is not an enquiry so beside the question as Black- 
stone" considers it. 

" There Foe," says Austin, " in every or almost every inde- 
pendent political society, principles or maxims which the 
sovereign habitually observes, and which the bulk of the 
society, or the bulk of its influential members, regaid with 
feelings of approbation... In case the sovereign ventured to 
deviate from a maxim of this kind, it would not and could 
not incur a legal pain or penalty, but it probably would incur 
■censure, and might chance to meet with resistance, from the' 
generality or bulk of the governed"." 
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What is this but saying that, as to the powers and 
duties of the sovereign body itself (other than the entire 
association), the will or approval of the association at large 
("the generality or bulk of the governed "), must be taken 
as an ultimate authority; its displeasure and the danger 
apprehended therefrom as an ultimate sanction? In the 
extreme instance fairly put by Austin**, I apprehend that 
the conduct of the parliament would be called, and reasonably 
called, by all people, illegal. 

Locke carries the view here advanced so far as to main- 
tain a supreme power remaining in the people*^, which has 
also been expressly asserted in modem times''. The theory 
of Locke is combated by Blackstone, mainly on the ground 
that an anarchy m\ist result on any actual devolution of 
power to the people at large *'. This result depends rather 
on the assumption that all laws proceed from the sovereign, 
which is by no means true, and must fall mth the sovereign, 
which is by no means certain. But I should only venture to 
accept Locke's theory in a very limited degree, i.e. that 
where there are rules, as to the sovereign power, clearly de- 
termined, and certain to be enforced by the bulk or gene- 
rality of those governed, such rules are justly called and 
considered law. 

Blackstone's Mnniinpal Law. After what has been 
aaid, I need devote but very few final words to Blackstone's 
definition of municipal law — " a •rule of civil conduct pre- 
«rr^>ed by the supreme power in a state, commanding whai 

" Austin 6. S7S. 

" looie on GoTemment, Bk. 2. ch. 13. g 149. 

" E.g. in the French Constitution of Not. 4, 1848 (Markby's Elements of 
1*»S24. notel). 

■ Oomm. 1. 2. pp. 161, 2. Compare the Boggestion of a dormant 
""oiriy, in cases of undecided conslitutional law (Maine's Early History 
e'Inatitutions, 13. p. 377). 
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is right and prohibiting what is wrong"." The words muni- 
cipal and civil I shall eKplain directly. The words "ctww- 
manding what is right, &c." are either mere surplusage — 
rule, as Blackstone uses the word, implying them — or they 
folaely assume an agreement between all " civil " laws and 
certain moral standard. Lastly, the words prescribed, &c. 
either assert, as actual, a notification to the persons among 
whom the rule is to obtain which is generally merely 
nominal; or they are identical with Austin's assertion that 
all law is set by the sovereign. Blackstone is, therefore, 
under the same difficulty as Austin with reference to con- 
stitutional law. As he, however, afterwards makes the whole 
body of customary law independent of the sovereign's en- 
actment '°, constitutional law may come in, with the rest, for 
the benefit of this second thought, in spite of the "irre- 
sistible, absolute, uncontrolled authority of sovereignty". 

ConclUBion. I have now completed my statement of ' 
what appear to me the essentials in a slate or political 
society, as ordinarily apprehended, and in the law of such a 
state, in the same popular sense. In criticising the defi- 
nitions of my predecessors, I have not forgotten their diffi- 
culties, which I cannot hope to have myself surmounted. 

Each successive definer of law, municipal or otherwise, 
must anticipate the addition of one more failure to those 
which have gone before. I can only say of the following that 
it is in accordance with my previous positions, and that they 
appear to mc based upon facts. 

The law of a state is the aggregate of rules administered 
mediately or immediateli/ by the slate's supreme authority, or 
regulating the constitution and fimcttons of that supreme 
ihority itself: tiie ultimate sanction being, in both cases, dia- 
l by the bulk of the members of that state. 



*> BlaekBtone Int. % 2. pp. 45, 46. « lb. § 3. pp. 68. 74. 

w lb. g 2. p. 49. 
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Civil or mmiicipal law. With regard to the words 
iivil and municipal, aa applied to law, a very short explanation 
will suffice for the present occasion. 

The rules of conduct which ohtain between members of 
the same state — the law which, to use the words of the Roman 
jurists, each people has set up for itself — the same jurists 
style civil, as being the special law of the individual dvitas'^. 
Our modem expression municipal, as opposed to interna- 
tional law, depends apparently upon an analogy observed 
between the position of an individual civilised nation and an 
individual Roman borough town". 

Again, as the nation par excellence, so the Romans called 
their law the national or civil law", under which title it is 
distinguished by us from the common, or really national 
law of England", and generally known as a subject of study 
among modem nations. The further use of civil as a subdi- 
vision of the Roman law itself, and the distinction of civil and 
criminal, will be noticed elsewhere. 

AmbignouB meaning of Sovereign. The present ap- 
pears to be the natural place for noticiog a very troublesome 
ambiguity in the use of the word sovereign. 

Logically, the external independence of an association is 
■compatible either with perfect equality or with any degree of 
subordination among the individual 'members. But, as a 
matter of juristic hterature, independence ab extra has often 
been confiised under the same title with the notion of a 
permanent internal superior, probably because of the practical 

31 JoBtmian Imtt. 1, 2. 1. Qaod ^uisqaepopalus ipse sibi jus coDBtitnit, 
id ipaias propriam eiviiatis eat, vocaturgue yan civile, quasi jaa proprinm 
ipsioB civitatie. A different original meaning at the adjeotiTe civile ia sug- 
gested in the aecond part of this volmae, under the heading otjiu gentium. 

^ See Blackstone Int. § 2, p. 44, '^ Jastiaian Instt. I.e. 

" See above ch. S. pp. 70—75, for the explatiation of the term common 
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indiepensability of the latter, which I have previously' 
pointed out, to any lasting external relations whatever. 

As a substantive, sovereign is a term expressing the rela- 
tion between part of a given political society, or state, and 
the remainder : it indicates, to use Austin's definition"", " the 
person or persons to whom the generality or bulk of the 
members pay habitual obedience." If that person or persona 
do not pay habitual obedience to any other individual or 
body (and if, of course, the other members of the state do not 
pay such obedience), the whole state is said to be sovereign 
(adjective), or (a much better term) independent. 

Now, external independence, which is a matter, as has 
been said, of fact and practice, has its degrees : and, while 
this, amongst other external relations, can scarcely be predi» 
cated at all of an association which baa no internal depositary 
of general authority, yet a state, which has such a depositary' 
—perfectly sovereign over his own subjects— may well 
under admitted and permanent control in its foreign relatione. 
With such cases, it aeems to depend upon the particular 
points, in which external control is exercised, whether the 
body of men habitually submitting to it, although througii' 
an intermediate governor of their own, ought properly to bo 
called an individual state at all, or the portion of a larger 
state formed by themselves and the authority which the^f 
obey". 

In the further case, where a government has been limited 
in the internal matters of legislation and judicature over iti 
own subjects, the state has been called half-sovereign ", but 
the expression is scarcely a correct one, the internal govem- 

»» Above p. 158, 160, f* Auatin 6. p. 241. 

" See Austin 6. pp. 240, 258. 

" See Mftrtena' Droit dea Gens (Ed. Verg^] § 20. Hefftet (Yolker-jrecht 
S 19} aeema to ooneider limitation in external rolations the charaoCeriatio of 
the Bune states. 
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ment indicated in the term sovereign being really exercised 
by an external power" : the states too themselves, for which, 
the term was devised, have now mostly ceased to exist". 
Indeed, the term sovereigtdy altogether, as used to express 
external independence of a state, is going out of use. And 
the only further notice which I shall take of the subject, is 
to point out some ambiguities which arise from the double 
meaning of the similar term swmma potestas and summwm 
impennm in Grotius, 

One criterion of a ' public war ' — that it must be waged 
by him who holds the highest power in a state leads Grotius 
to enquire what that power is". A state he defines to he 
" a complete or perfect assemblage of free men, associated for 
the enjoyment of justice and for common advant^e"." Per- 
fect apparently means that the assemblage must not he under 
the power of another, and so really part of a larger associa- 
tion"". That is. the defirutioii of a state already includes in- 
dependence. 

The question whether a war is publicum or not depends 
on its commencement by the swmma potestas, i.e. internal 
sovereign, or an inferior magistrate". And yet, in another 
point of the same argument, sum/ma potestas also means 
power uncontrolled ab extra, and is in fact predicated of the 
whole state". 

Austin's criticism of the passage last referred to°° turns 
upon the allegation that the exclusively negative side of 
' sovereignty ', as not subordinate to other human authority, is 
all that Grotius includes in his definition of summa potestas, 

» See AoBtm'B oritioism, Leot. e. pp. 258— 2ljl. 

•" Maftena Lc. and Verge's note. 

n De Jure Belli ac Paois 1. 3. 4. 1. 

" lb. 1. 1. 11. I. cited above p. 1S3, note 2'i. 

" lb. 1.3. 7. 2. •" lb. 1.3. 5.1. 

"• lb. L 8. 7. 1. s« AuBtin 6. p. 241. 
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That this is not the case may be seen at once from the last p; 
graph of the section in question®^. Grotius' fault really lie 
the confusion, under the same term, of internal authority 
external independence, which, though as I believe practic 
<;onnected, are logically distinct and should be designated 
diflferent names. 

^ Sabjeotnm ergo commtme summae potestatis esto ciYitas...subje< 
jproprium est persona una plnresve...^ vpcimf dpxn apud Galenum &c. 




In the case of national, or, in the wider Roman e 
civil law — i. e. the rules of conduct obtaining between mem- 
bers of one nation, state, or political society— I have endea- 
voured to shew the necessity of recognising, as ultimate 
sanction, the general disapproval of the society and its con- 
sequences. A similar general disapproval is of primary im- 
portance in the law which I shall now briefly consider, of 
which it constitutes the <yiily proper sanction. 

International Law may be briefly defined as the aggre- 
gate of rules which habitually regulate the conduct of civi- 
lised nations, or states, towards one another*. It is a matter 
of /rac( and practice and, as such, to be at once distinguished 
from the principles of justice which might to regulate the 
mutual relations of nations in the opinion of this or that 
authority". Nor, on the other hand, should we limit a defi- 
nition, which is to include all rules really efficient, by re- 
quiring an express acknmuledgement on the part of states, 
Christian or otherwise *. 

' Above ch. 14. p. ITS. 

'^ This ia vor; nearly the deSaition of Halleck (lutcrmttional Law ch. 2. 
§ I). "The roles oF coQiluBt regulating the intercoiirae of states." 

' Beo Wheafon, ElementB Pt. 1. Ch. 1. g 1. It is true, however, that 
Whenton iB there speaking of the aathaTili/ from which iDtematioiial Law ia 
derived. 

' Woolsej, Introduction to the Study of International Law. § 5. " Tha 
aggregate oF the rales which Christian States aehaaivUdge as obligatory in 

c. J. 12 
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Again, it ia historically true that the actual rules at 
present existing on this subject have been mainly, if not 
entirely, developed among Christian states : but it seisms to 
be simply a matter of general policy and expediency, inde- 
pendent of religious belief, whether non-Christian states 
adopt these rales or not". I therefore prefer the term civi- 
lised, if any adjective at all be needed. It does not really 
add any distinctness to the definition : for I shall not attempt 
to define civilisation, beyond the fact that, for the present 
purpose, adoption of the existing rules would be taken as 
jyrimd facie evidence of it. 

International law ancient ajid modem. International 
law is mainly a matter of modem times, but a few remarks 
are necessary upon the slight traces of similar matter which 
we find in autiquity, if only to explain occasional expressio: 
of modem writers. 

Ampbictionies. The Greek Ampkictionies, of whii 
there were many", were very early associations of small tribes 
for religious purposes. Their history bears rather upon the 
origin and developement of a state, than upon the relations 
of fully developed states to one another. The special obli-* 
gations entered into by the Neighbours, dwelling round SDm% 
centred temple', under religious sanctions backed by veij 
serious aeculaj penalties', were recorded and appealed to iu 

their lelatiDDa to eaoli other tutd to Baoh other's Babjaots." Bltmtmhfi 
reqnireBre<;osniliDn,Anerlreiinnng, bnt this need, I think, on\ j he virtual. (Du 
moieme Ttilkerreoht 1. 1. ot. note I. "Bewahrnng im Volkerleben"). Calva 
(Droit Intomational 1. 1. 1.) nnderetttnda, by International Law, la 
des r^les de condnite obscrvSei par les diveiaes nationa dans lenrs 
entre ellefl. 

» See Woolaey Lc. and BlnntsoMi I. §§ E, 6. Story and Tattel ej 
of "Cii-ilised nations" in this regard. See Balleck (Int. Law 2. §S B. 9). 

' Grole Hiatorj of Greece, Pt. 2. oh. 2. 

' d/i^KTiwEi, Unuoalmer. Curtins Grnnfc. 157. 

' Aesohinea de falsa legntione, p. 279. 
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later times : but then, far from habitually regulating the 
conduct of states to each other, they merely served as pre- 
texts for aggression '. 

Fetiales. The Eoman jus fetiale is spoken of by Cicero 
as entirely concerned with the conduct of a nation towards a 
regular and legitimate enemy'". Varro" makes the /eiiafcs 
deal with the regular commencement of war and with the 
conclusion of treaties of peace. Their name imports either 
trealy-making or embassage". 

That the office was a very old one appears from the 
formula preserved by Livy" though of course we need not 
accept its institution by Tullus or Ancus, nor its derivation 
from the apocryphal race of Fair-dealers". These formulte 
turn on demands for public restitution, declarations of war. 
and conclusion of treaties. They indicate a common wor- 
ship — not impossibly an ancient religious league of popidi 
somewhat similar to the Amphictiony ". 

The office of fetialis occurs also outside the possible 
limits of any Latian league'*; but this is not the only case 
where Latin institutions are found independently developed 
elsewhere in Italy", The office, or at least the usages con- 
nected with it, were retained, with the Roman tenacity of 
formulae, to the close of the Republic, when Rome had long 
swallowed up all the little nationalities amongst which a jus 

' Ct AeBohinea contra Cteaipliontom, pp. 407 — 411. lea. 

■• Cicaro do OfGciis, 3. 29. 108. " Varro de lingaa Latum, 5. 86. 

" The derivation from foedtts ia, at leaet, more likely than that from 
fidua (Yarro'a). If we cocneot the word with faleor, the e of fetialia 
eaa; to account tor, which might come from the oe of foedvs. CorEsen 
however (1. 431) makes the Fetialea Sprecher, GenandtsT, from the n 
fateor, &c. " I-ivj, 1. 24. 32. 

" Aequicoli. Livj 1. ,')2. 5. See Seeley, Livy, Bk. 1. p. IE. 

" The temple on the Alban Mount, and tlie extant road to it, 
remount to almoat any antiquity. The former ia, now, totally destroyed, 
thanka to the Cardinal Duke of York. 

" Livy H. 39 ; 9. 1. " Pont(fiflei aie another instanoe. 

12—2 
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fetiale originally obtained. In this last stage, sach ui 
were, it would seem, merely a matter of self-regarding eti- 
quette, with perhaps some slight deference to home religiouS' 
feeling : little or none, I imagine, to the independent rights 
of foreign nations". 

Jus gentium. The philosophical idea of a jus gentium,. 
or law of all nations, might have been expected to extend to 
rules regulating the conduct of nations towai'ds each other: 
and some vague expressions of Cicero go as far. But the 
term jus gentium, when used in anything like an exact sense 
by Boman jurists, probably did not include what we mean by 
International Law at all, while it certainly did include all 
that was, or was supposed to be, common to different syatenw 
of natioTial law**. In fact, the rules themselves, of what la. 
called International Law, are, as is shewn by any historical, 
sketch of the subject, almost entirely a developement of. 
modem times'". 

Name of Intematioual Law. Zouch is considered to 
have been the first who invented the term jus inter gentes to 
mark off the law between nations from the other law coTmnm 
to nations". And this expression, Englished into "&iter- 
national Law" by Bentham, is current at the present day".' 



■* Livy 30. 43. See however Varro, de Tita popnli Eomani, apnd NoninBi 
Uarcellinnin p. 529, s. t. Faetiales. 

" See the diBtinotioii already drawn by Orotine between the jiu g. 
of the Bomon joriscoasults and the jut gentium, properly so ciUled, as relating 
to the mutual intercourse of nations, De Jure &c S. 8. 1. with Bed 
note on 1. I. 14. See also the chaptar aajus gentium, below. 

™ Kent's Internaljonal Law (Abdy) ch. 1. &a. &o. 

" Zonch wrote his Jus Feoiale in 16S0. He died 1660, see WoolBay^ 
g 9. p. 8. 

^ Beutham, Vue Qenerale d'lm corps complet de legislation eh. 1. note 1, 
(Traitis 3. p. 1S6.) He actually borrowed the idea from the ChanoeUoT 
d'AguesHcan, whose phrase droit entre /es gens Bentham improTed into droit I 
international. This title is adopted by moat French writers ; it is the denclio 
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Austin's name of Positive International Morality'" is cer- 
tainly not likely to supersede it. The old style of Laiv of 
Naiioiis lias been generally abandoned since the time of 
Bentham, although one or two authors have continued to 
employ it". 

Public and Private International Law. The very 
recent division of International Law into Pubhc and Private 
does not enter into our present consideration. The occasions 
of what is called Private International Law are generally the 
private rights and relations of individuals, but — aa the point 
to be decided in most cases is, which of the conflicting laws 
of two or more states should be apphed — the parties, whose 
coudact is regulated by the rule appealed to, are realJy the 
states: so that there is no necessity for us to detach this 
branch of International Law from the remainder. The foun- 
dation and sanction of the two are the same"*. 

Law or not Law. On the question whether Interna- 
tional Law properly comes under the name of Law at all, I 
Tvill here briefly mention the views of Hobbes, Grotins, and 
Biackstone, before I come to consider Austin's objection. 

There is no sentimental morahty about the plain-spoken 
sothortowhom I have first referred, "That law, which is 
commonly called the law of nations" says Eobbes "and the 
Isw of nature is the same thing'" ", and "as the laws of Nature 
(Justice, Equity, Modesty, Mercy, and, in sum, doing to others 
** we would be done to)," would not be observed among 

^''^necional of Btquelme and Pimdo. Italian authora seem to speak mostly 
'^Urittopubblico. 

"* Austin 5. pp. 177, B, &e. 

|^B.g. Manning. See his reasons in ch. 1. p. 3. Law of NationB, The 
' of Oermant, moreover, retain the varioiia ambiguities of Jus 
in VelkeT-Techt. 

"■ See Woolsey g 69. The style (Conflict of Laws}, under whioh Story 
1 this Bnbject, very well indicates its scope. 
' Leviathan Pt. 2. di. 30, p. 185. 
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individual men without some sovereign power erected over 
them, "so cities and kingdoms" (having no such power 
erected over them). .."endeavour as much as they can to 
Buhdue or weaken their neighbours by open force and secret 
arts, for want of other caution, justly: and are remembered 
for it, in after ages, with honour"." That is, there is no 
Law of Nations at alJ; or it is Faust-recht only, the law of 
bludgeon and dagger. 

In Grotins' classification, the body of rules which we 
term International Law would fall partly under the head of 
natural and partly under the head of voluntary human law. 
Of natural law, according to Grotius, I have spoken above". 
The law of nations, as part of "voluntary" human law, is 
"that which has acquired its obligatory power by the will of 
all or many nations"." It is "the device of life and of time," 
proved by use and by the testimony of experts, notably 
writers of history'". 

With Blackstone "the law of nations is a system of rules, 
deducible by natural reason, and established by universal 
consent among the civilised inhabitants of the world." "Such 
rules must necessarily result from the principles of natural 
justice, in which the learned of every nation agree; or they 
depend upon compacts or treaties. ..in the construction of 
which (however) there is no judge to resort to but the law of 
nature and reason"" This law, then, depends, on the whole, 
upon the law of nature, of which the universal consent, &c., 
seems to be, with Blackstone, rather a necessary result than 
an independent support, and as to which we have", a quota- 

" lb. 0, 17. p. 8S. "S Ohan 10. pp. 120, 131. 

" De Jure &c 1, 1. U, qaod gentiom omninm ant mDltamm voluntate 
Tim obligandi acoepit. 

^° lb. The fine eipreBsion, dprnui filov koI x^wdu, of Chrysostom, vas 
poHBibly Bnggested bj the pasaage cited from Demoathenes, above p, 97. note 3, 

n Blackstone Comm. 4. oh. 5. pp. 66. 7. ^ lb. Int. g 2. p. 43. 
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tion from Gaius'* to the effect that "what natural reason has 
■established among all men is called jas gentium." (That the 
Roman jus gentium ia not the modern law of nations, has 
been already shewn). 

The law of nature is here, as elsewhere with Blackstone, 
part of the law of God". In fact, the anger of God is practi- 
cally treated as the sanction of the law of nations: for in case 
of offences against this law which are incident to whole states 
or nations "recourse can only be had to war, which is au 
appeal to the God of hosts, &c."". 

The law of nations is indeed ■held by Blackatone to be 
" adopted by the common law of England" so far as relates to 
"civil transactions and questions of property between subjects 
of different states," And "where the individuals of any state 
violate the general law, it is the interest as well as the duty 
of the government under which they hve to animadvert upon 
them with a becoming severity, that the peace of the world 
may be maintained, &c., Ac,"". But, as the adoption here 
spoken of, if it has any special meaning, is merely alleged to 
be the act of one particular nation; and, generally speaking, 
offences against the law of nations cannot, as Blackstone 
admits, come within the cognisance of a national court; this 
point of view, in ■which International Law is regarded as a 
part of law national or 'municipal,' need not detain us farther. 

The nature of things, the law of God, and the consent of 
nations — those are the grounds upon which Grotius and 
Blackstone would base the claims of International Law to be 
called by that name. That practical effect of it, upon which 
writers of the present day rely, falls exclusively under the 

= Galas Dig. 1, 1. 9. Quod natviralis ratio inter omnes hamines con- 
stitnit, id apad omDcs peracque cuBtoditor, Tocatoiqas jas gentium. 
BlackBtone omits the second clanse. 

" See above ch. 10. pp. 121, 132. « Blackstone Comm. 1, 5. p. 68. 

« lb. pp. (57. 68. 
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third head. The other two we must, with all respect, treat as 
inefficient for the guidance of large masses of men". In 
practical politics, we look, for the source of International Law, 
solely to the consent or comparatively unanimous conduct of 
nations: for its sanction, to the general avoidance and distrust 
which will certainly be incurred, and to particular acta of 
unfriendship or hostility which may possibly be incurred, by 
a breach of its rules. And in the actual, observed, effect of 
liiis sanction most practical men wiU continue to see a good 
reason for regarding these rules as law, and calling them by 
that name. , 

Austin on International Law. The rules generally 
called International Law are, according to Austin, not imper- 
ative, as not set by a determinate body; but are merely im- 
posed by the genera! opinion of a society formed of various 
nations". Hence they are not law "properly so called," and 
they are of course not "positive law" because not set by a 
given sovereign to a person or persons in a state of subjection 
to the author of the law"". The duties which these rules 
impose are enforced by moral sanctions; by fear on the part 
of nations, or by fear on the part of sovereigns, of provokii^ 
general hostility and incurring its probable evils, in case they 
shaU violate maxims generally received and respected". In- 
laws set by general opinion it is merely likely that some party 
(undetermined) will visit the offender with some evil or" 
another"; and although the analogy between such laws and 
laws proper is admitted"; yet the impression left upon the^ 
mind is that the law of nations ia to be regarded as in the 
same category with the law oflionmirajid the law of fashion'^. 

" Above oh. II. pp. 139—131. 

« AQBtin 6. p. 187. ^o i^. 6. p. 231. « lb. p. 232. 

« Id. S. p. 188, " lb. pp. 189. 190. 

*= lb. p. 187. This pasBage is referred to and criticised by Manning, 
Law of Nations ob. 1. pp. 4. 6. 
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Similar objections are brought agoinat the term Inter- 
national Law, by a recent writer of much ability, in a form 
somewhat more practical and less dogmatic. "In three vital 
characteristics 

1, a recognised organ of legislation; 

2, a recognised court or tribunal; 

3, a definite and recognised mode of enforcing the de- 
cision of that tribunal— public International Law is altogether 
deficient: so that to call it a law at all is rather a figure of 
speech than a correct use of technical language"". 

These assertions are undoubtedly true; but I would sub- 
mit that if International Law can operate, like other law, 
upon human conduct, •mthout the vital characteristics named, 
we have scarcely a right to insist upon their vitality; while, 
if its rules may, with any reason, pass, as they do, by the 
name of law, there is, as I shall shortly shew, a distinct loss in 
fefuaing it to them. 

Practical sanctions of International Law. I shall have 

toiBtum briefly in my concluding chapter to the exceptions 
taken by Austin against laws of opinion in general. Here I 
sonfine myself to the bearing of those exceptions upon the 
i^ of International Law. The actual operation of the rules 
wionn by this name would seem to be in itself a proof that 
s&Hctions have effect rather by their seriousness and certainty 
than by the determinateness of their character or of the 
quarter from which they are to come. The seriousness of 
general hostility" can surely be scarcely exaggerated. Nor, 
48 to many important parts of International Law, do I admit 
"le indeterminateness of the individuals whose displeasure is 
to l)e apprehended. 

Without taking into account treaties (which of course 
oily affect the parties to them, under prescribed conditions), 

** Pateraon'a Liberty of^the Subject. Introduction eh. 2. p. 97. 
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I would advert to the fact that several perfectly definite 
rules, on matters of contiuua! practical importance, have 
been expressly accepted by every civilised nation. Unleae, 
therefore, we attribute to such nations an inconaistency 
scarcely likely even in individuals, we may confidently say 
that, in the caae of these rules, the strong disapproval of a 
determinate aggregate of states is certain to visit infraction: 
which disapproval must diminish the cordiality of their 
relations with the otifender if it does not interrupt them. 
To this serious negative evil should be added the strong 
probability that positive harm may be inflicted by some 
indeterminate state— some jealous neighbour watching his 
opportunity, and whom the other states will not, in such a 
■case, interfere to prevent. 

An Amphictionic league binding itself to punish infrac- 
tion of its niles, such as was contemplated by St Pierre and 
Eentham", would of course at once meet Mr Paterson's 
objections, and place the rules agreed upon within Austin's 
definition of law proper. It may, however, be questioned 
whether the establishment of such a peculiarly constituted 
power would diminish or increase occasions of quarrel be- 
tween nations. Nor is it impossible that the code of such a 
league, in which any reform would he a long and difficult 
operation, might lack the elasticity or rather the capacity 
for gradual improvement which the present law of opinion 
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Pending, however, the establishment of such a league 
(which is not much more probable now than it was in ihe 
time of Bentham), I maintain that the rules of International 
Conduct, as now actually administered by the general con- 
sent and action of civilised nations, constitute a practical 
law, to which it is absurd to deny the name, because it is 
not enacted or administered by a political superior. 
" See Wooisey g 206. 
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And their exclusion from the pale of Isiw is (if I may 
diverge for a moment from the region of facts to a considera- 
tion of tendencies) rather more than a matter of mere logical 
perrerseness. 

The common benefit of settling some rules of conduct 
between nations, as a means of preventing wars, cannot he 
denied by any one who ia not blind to history. The dimi- 
nution of suffering, which has actually been effected by the 
settlement of rules for war itself, is equally obvious. To 
formulate both kinds of rules; to perceive and express the 
feeling of an age which renders their formulation feasible ; 
to strengthen and educate that feeling by considerations of 
humanity and general utility, is the task of jurists: and to 
no class of thinkers does all mankind owe a deeper debt 
than to those who have written on International Law. But 
"ho does not know the damning effect of a popular nick- 
name or epigram? The glibly repeated definition, that 
denies to International Law the name of law at all, must 
of necessity cast a certain slur upon the principles which still 
go by that name. In lowering their nominal authority it 
ends by weakening their practical effect. And an observed 
tendency to depreciate rules, which have influenced civilised 
mankind to their common benefit for two hundred years, is 
one result of the undue prominence given to certain specified 
"authors" and "sources" of law over the actual operation of 
law as an existing thing. 
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CHAPTER XVI. 



DEFINITION OF LAW : CONCLUSION. 

The general object of law. Taking law according to my 
definition to be a rule of human conduct sanctioned by human 
displeasure, I have considered it first as between the elemeatB 
out of which a state is formed, secondly as between members 
of a fully formed state, and thirdly as between states, 
have treated it rather as determined simply by its actual 
existence among certain classes of human beings, through 
whose displeasure its rules are enforced, than by the special 
object of the rules themselves. Of rules obtaining amon^ 
other classes than those hitherto mentioned, I shall now 
speak very briefly ; but must first say a few words as to the 
object of law. 

We talk of law as regulating the conduct of those amonj 
whom it obtains. But we do not, of course, mean that il 
gives positive directions as to everything that man does at 
ought to do. Nor can its general aim be correctly asserted 
to have been, even in Christian times, a Tnoral one, in thi 
ordinary sense of that word'. This view of law, which i 
strongly taken by Savigny', seems to me to land us in tha 
ever recurring confusion between what is and what in tb 
opinion of the writer ought to be. Instead, therefore, of hi 
prime moral end of law, I must substitute that which ht 
considers secondary — the public weal. 

' See above p. 103. 

' Savigny, System 1. 1. % 15, espeoially pp. 53, 4. 
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I^w aims and has aimed at what ia for the time being 
^lieved to be for the interest of the association or its head ; 
and deals, for its subject-matter, merely with such points of 
conduct as are believed t-o have some bearing upon that 
interest. I do not, consequently, see the advantage of in- 
troducing into definitions of law any special object', which 
may either prove untrue of some actual case, or must be 
construed into the general interest atove stated. 

The Banction of opinion. In regard to that general 
iiswpproval which I have more than once indicated as the 
ultimate sanction of law, I fail to see the practical difference, 
80 atroQgly relied upon by Austin, of a law administered by 
a determinate sovereign and a rule of opinion administered 
ty an indeterminate number of equals. In human conduct, 
as has been intimated above, the indeterminateuess of the 
evil anticipated, whether in its precise character or in the 
iparter from which it is to come, does not affect the opera- 
lion of that anticipation as a powerful motive, provided the 
fivil to be anticipated is serious. Even the possibility of a 
Diajor evil will often have more effect than the certainty of 
A minor one. 

To take a homely illustration — a schoolmaster enacts 
that no boy engaged in certain matches shall be out after a 
certain hour under pain of a flogging. Every boy so engaged 
knows that, if he leave his side before play is over, he will 
probably be regarded by an indeterminate number of his 
comrades as a sneak, Which sanction is likely to be effec- 
tive ? Which is the law that is practically obeyed ? 

There is a very interesting passage, in the Essay on 

* E.g. Paterson'B deflnition of Law, in hiB valoable and interesting 
"Liberty of the Subject, &o." Int, oh. 1. p. 27, "law is the Bam of the 
varied Testriotions on the actione of eEu;h indi vidua,!, which iho Bupremo 
power of the State enforoee, iu order that all its members may follow theit 
occnpatJDDs with greater aeeurit}*." 
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Human Understanding, where Locke, incidentally to the 
subject of Moral Relations, speaks of three kinds of law — 
divine, civil, and the law of opinion or reputation. By the 
first, he means the law which God has set to the actions of 
men, whether promulgated to them by the light of nature 
or the voice of revelation. By the second, the rule set by 
the commonwealth to the actions of those who belong to it*. 
And of the third he speaks thus" : " If any one shall imagine 
that I have forgot my own notion of a law, when T make the 
law, whereby men judge of virtue and vice, to be nothing 
else but the consent of private men, who have not aiithority 
enough to make a law ; especially wanting that which is so 
necessary and essential to a law, a power to enforce it; I 
think I may say that he who imagines commendation and 
disgrace not to be strong motives to men, to accommodate, 
themselves to the opinions and rules of those with whom 
they converse, seems little skilled in the nature or history of 
mankind : the greatest part whoreof we shall find to govern 
themselves chiefly, if not solely, by this law of fashion ; and, 
so they do that which keeps them in reputation with their 
company, little regard the laws of God or the magistrate. 
The penalties that attend the breach of God's laws, some, 
nay perhaps most men, seldom seriously reflect on; and, 
amongst those that do, many, whilst they break the , law, 
entertain thoughts of future reconciliation, and making their 
peace for such breaches. And, as to the punishments due 
from the laws of the commonwealth they frequently flatter 
themselves with the hopes of impunity. But no man escapes 
the punishment of their censure and dislike, who offends 
against the fashion and opinion of the company he keeps 
and would recommend himself to. Nor is there one out of 
ten thousand who is stiff and insensible enough to bear up 

' Book 2. ch. 28 §§ 8, 9. ' ib. g 12. 
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under the constant dislike and condemnation of his own 
club. He must be of a strange and unusual constitution 
who can content himself to live in constant disgrace and 
disrepute with Ms own particular society, &c." 

The illustration of a club, which Locke incidentally em- 
ploys, somewhat weakens the real strength of his argument. 
In modern times the rules of a club are usually, though 
definitely expressed and truly imperative, narrow in their 
operation and compaiutively unimportant in their penalty. 
If, however, we can conceive a ciub at the present day so 
widely spread that mere ostracism from it might involve 
separation from all one's natural and ordinary associations, 
it is possible that the members of such a society might come 
to regard its rules as so distinctly and par excellence tiie law 
that they would entirely disregard the conflicting penalties 
of the state to which they belong, the sovereign to whom 
they are subject, and even the religion which they profess.. 
Such clubs are apparently a reality, and a very formidable 
menace to the states with which they co-exist. Such rules 
«e widely enforced, sometimes, no doubt, by acts of violence, 
I'M more often by mere sanctions of dislike and avoidance. 

I believe that the rules which Locko had actually in 
"B» were the so-called law of honour, which would, even 
'O tia day, have naturally been designated by the term law 
'1 the mouths of moat " genteel " people, though perhaps not 
"ov. But his words are capable of a much wider application. 
' Consider that we have fair historical grounds for supposing 
'«em to correctly describe the first condition of law generally ; 
*here, if divine displeasure has frequently been recognised 
*8 the sanction of custom, it has always been supplemented 
''y at any rate the avoidance of human neighbours; where 
^f>K is as yet no organised civil or municipal sanction, but 
"iiat law of general opinion which, if, as Locke holds, strong 
Enough to compete with such sanctions, when developed, was 
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■certainly strong enough to rule alone before their develope- 
nient. 

The early political asswciationa which form the nucleus, or 
the separate cells, of that complex organism a state, are some- 
what of the nature of a club. They deal, however, not merely 
with social needs and friendly gatherings, nor with the partial 
.and temporary objects of a modem illegal combination, but 
with all the relations of primitive life. And as they are the 
wider in their scope, so are they the more difficult to escape 
from and the more serious in their penalties. 

Law in and between states. When, in the course of 
that coalition or agglutination which is, almost certainly, 
the historical formation of a state, we arrive at the recognised 
judge, whether individual or collegiate, we have attained the 
of Austin's judiciary law, provided that judge 
his definition of sovereign. But we have strong 
evidence of a state of things, when the judge is nothing but 
the declarer of custom, perhaps the chooser between slightly 
different developements of custom in the different smaller 
bodies which are coalescing. In this stage, it is only on 
stray occasions that the judge, and not always he, assumes 
the temporary office of leader. When a permanence of that 
office is established, the state is formed, and the beginning of 
Austin's sovereignty is attained, a power which has in almost 
all cases been extended to that of independent legislation. 

From the commencement of a regular judicature, i 
rules of custom, as are administered by it, will become more 
certain and definite in their sanction, and will therefore have 
more weight than others: they, together with the new rules 
imposed by the sovereign, when sovereignty is reached, will 
be considered and called law par excellence or the law — but 
not alone. For, unless the general bulk of the association 
have become and continue mere slaves, there must still re- 
main certain regulations of the sovereign power itself. Under 

I 
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ttes term I class, it must be rem.embered, not merely the 
^KuHve and administrative functions, which must always be 
eserciaed by a few, and the legislative function which is often 
Exercised by a large number, but also the more widely spread 
electoral function, which is scarcely ever possessed by an 
actual majority of the community, and never by the whole 
number of individuals composing it. 

The regulations of sovereign power depend for their 
saaction upon a general disapprobation and its results: there 
18 no difference in kind between them and tho laws of fashion, 
honour, or received morality, but it were obviously, at least 
in modem times, an absurdity to class all together. In the 
fast place. Constitutional law deals with a different and 
'ery special subject-matter. In the second, the number 
Bkely to disapprove of its infractions, and the extent to which 
their disapproval is likely to go, are infinitely greater. I shall 
irtim, however, to this subject presently. 

Utitatis mutandis, what has been said of Constitutional 
W applies to IntemationaL For the displeasure of indi- 
viduals must here be substituted that of states — probably 
less easily roused, but, when roused, more ready for action. 
Md ao more quickly able to make itself felt. The analogy 
Wever between tho two classes of rules has been perfectly 
'ell stated by Austin himself: and I need not again repeat 
tte arguments on which I claim for both the title of which 
"6, 1 think both unjustly and unwisely, seeks to deprive 
tlieni, 

"Laws" of honour and fashion. A few remarks may be 
"lade iu conclusion on the apparent reductio ad absurdum of 
Diy definition of law, which consists in its logical inclusion of 
the ohjects mentioned above and classed by Austin together 
with constitutional and international law. 

The former are undoubtedly rules of human conduct 
sanctioned by human displeasure and existing in fact among 
c. J. 13 



thel 
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classes (I can scaix;uly call thum associatiuDs) other than 
states and the society uf states which I have considered. 

I admit that at present it would he considered a more or 
less improper if not ahsurd use of words to include these 
rules under the ordinary and natural meaning of law or the 
law. A reductio ad abmrdum, however, as I have before 
pointed out, is not the mere putting of a ridiculous case but 
the proof of a logical incongruity: and there is no such in- 
congruity in the appHcation of the term law to these objects. 
From time to time they are or have been as clearly formulated 
as statutes, and more so than much non-statutory law which 
is administered by Courts. Nor do I believe that, in other 
days, such an application would have appeared absurd or 
improper. In what is termed the age of ckiaalri/, almost 
the only working regulations of European conduct appear 
to have been constituted by the laws of honour. A somewhat 
scanty residuum of the same laws, mingled with what we 
should now call matter of etiquette, was practically the only 
code (beside the accidental interventions of quite arbitrary 
power), obtaining amongst the governing order, under the 
extraordinary form of life, once widely spread throughout 
Europe, which is styled by later writers the Ancieii Regime. 
At present an offender against rules belonging to either of 
the above classes, so far from incurring a complete ostracism, 
may easily take refuge with those who either do not hold by 
the "law" in question, or do not hold by it so strongly as to 
care to enquire into an alleged offence. The same remark 
applies to rules of morality in most modem societies. The 
regular administration of law by sovereign power casts into 
the shade all "rules of opinion" hut such as relate to that 
power itself. This is the reason, apart from difference of 
subject-matter, why, in speaking of law in the language of 
ordinary people, we should not naturally include those rules 
of morality, etiquette or honour, which are of comparatively 
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fciited efficiency: but we should include tlioae rules of 
Conatitutional and International law, the sanctions of which 
Me graver in their character, more certain to he incurred, 
and, when incurred, more difficult of evasion. The difference 
■s one of practice, not of strict definition : both classes of 
™lea are properly called law, but the former class does not 
DOW come within the general acceptation of the term by 
Pwple who have to deal with facta rather than with logic. 



PART 11. 
THE FORM OF LAW. 



CHAPTER I. 



SOURCE, MODE, AND FORM. 



Anfltin's Sources and Modes. In my present enquiry 
I have endeavoured throughout to look at lavr in a practical 
light — to consider aa of primary importance its working 
existence, its incidence upon, or apphcation to those whose 
conduct it actually regulates ; aa of only secondary importance 
its imposition or other legislative origiu. I must therefore 
take a slightly different view from Austin's of the division 
or classification of law now to be considered ; which he was 
the first to establish with anything like clearness, and which 
bears not only upon the study of law, biit also, to a con- 
siderable extent, upon the prospects of legislative reform. 

The third part of Austin's Jurisprudence treats of law 
in relation to its " sourees " and the " modes in which it 
begins and ends." Aa to the first term, the ambiguity 
which Austin points out in its use seems almost to justify 
U3 in avoiding the word altogether, or, at any rat«, in pre- 
ferring that meaning for it which will keep it best out of our 
present enquiry. 
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Bonrces. Austin apparently prefers' to underatand by 
" sources ", direct or immediate authors, the ultimate author 
teing, in his view, always the sovereign or supreme legisla- 
tor'. An enquiry into these sources might be clearly enough 
defined in its scope and object, but is rather matter of par- 
ticular constitutional law than of Jurisprudence. The faults 
of classifying law by such sources will be seen below (ch. 2). 
A significatiou, which Austin stigmatises as " loose ", is 
that in which "source" is extended to the "causes" or "occa- 
aona" of law; under which head he classes not only anterior 
cuatoia, but the practices of lawyers, and even the reasons 
assigned in debate''. Not to mention the extreme disparity 
of the objects here lumped together by Austin, I may re- 
mark that, in the first case above-mentioned, what he regards 
aa "one cause" of the iaw is still considered, by many 
respectable authorities, identical with the law itself. This 
nse, therefore, of the word source appears to be distinctly 
nndeairable. 

The most reasonable and natural meaning of "sources" 
appears to me to be that of earliest extant documents*. This 
meaning however will by no means coverall the matters from 
which our knowledge of law is derived, because it will exclude, 
amongst other things, as Austin shews, a considerable mass 
of important literature, if not of authoritative declaration. 
Sources therefore, if confined to this sense, seem rather a 
iUljiect for antiquarian than for practical enquiry. And to 
I should prefer to confine the word, if it be not, for 
ibiguity, left out of jurisprudence altogether", A fourth 
ling has indeed been suggested (see below, p. 199), which 

' 1 jndge iij what he aaya in Outline p. 35, where this ia the only 
""^oiog which ha noliceB. See too his words at the head of p. 65S 
ff«t30). 

' Austin 28. p. 626. = Id. 30. pp. E64, 666. * Id. 28. p. 637. 

See also on " Sources" Holland's Jarisprndence ch. 6. pp. 44, 46. 
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very nearly indicates my preaent subject, but I should not 
designate that meaning by the word " source '*. 

Written and unwritten law. The distinction of law as 
toritten or -unwritteii, which Austin appends to his considera- 
tion of sources, will be treated hereafter. The literal meaning 
of the distinction or antithesis referred to, is absolutely 
unimportant ; nor is it by any means certain that Austin 
is justified in attributing it to the Roman lawyers. The 
view generally taken of the same distinction or antithesis 
belongs to the subject of customary law. 

The modes in which law begins and ends. This phraae 
of Austin's is not perfectly satisfactory. The earlier part of ■ 
it seems fairly clear, although it would no doubt cover a largM 
space than Austin intends, with those who, lite myself, i 
a wider view of " law ". The latter part is very ambiguoi; 
and does not receive much light from the contents of the 
lectures to which this is the heading. In the part of hi 
" Outline " referring to the course of lectures under considera 
tion', Austin speaks of the modes wherein law is abrogated, a 
wherein it otherwise ends. But in the course itself there ii 
nothing definitely answering to end in this sense. Tla 
course closes with the subject of codification, a subjeol 
obviously suggested by the faults of "judiciary" law. 
think therefore either that there must be more matter lost 
before Austin's 40th lecture than is at present supposed^ 
or that he dropped the subject of abrogation as unimportantf 
or finally that he somewhat modified his view of the end ( 
law, considering that sufficiently treated in speaking of tha 
^fin-m towards which it tends or in which it may finally 1 
found. 

Form of law. My own point of view of the subject noi 
under consideration was suggested by an introductory s 
" AuBtin vol. I. p. 41. 
' See Caiapbell'B note prefixed to Led. 40. p. TOS. 
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tence in Markby's very useful " Elements of Law," " What I 
mean," says Mr Markby, " by the ' sources' of law is simply 
the place where, if a man wants to get at the law, he must go 
to look for it'." Unfortunately, as it seems to me, the 
author in question has been compelled, by his use of the 
unlucky word source, to class together objects which are 
■certainly not sources in the same sense — the declared will of 
the supreme or subordinate legislature, judicial decision, 
commentaries, and custom'. He indeed himself admits the 
ambiguity arising from the word in question", and he cer- 
tainly departs, in his enumeration of the above particulars, 
from the idea of literary authority, which alone could, I 
think, be correctly described as the " place where if a man 
wants to get at the law he must go to look for it." I have 
indicated my own objection to the word source already. 
If it were retained, in the sense which Mr Markby appears 
to intend, I should prefer to define the sources of law as the 
authorities generally, which a practitioner or well informed 
layman would cite for it. 

The subject-matter, however, to which I have primary 
regard at present, is the same as that which Mr Markby has 
in view under his heading of " Sources "■ — viz. law in its 
present authoritative existence. Such attention as must be 
given to matters of source in Austin's "loose sense," or, to 
use his other expression, "remote cause," will be given in 
a secondary and incidental manner. I therefore postpone 
my consideration of the somewhat heterogeneous matter con- 
tained in the latter part of Austin's 28th lecture and in the 
eight following ones, with which matter source in the sense 
last referred to is much more connected than it is with the 
comparatively simple subjects of Lectures 37, 38, 39. 

Looking first at the present literary authorities for law, 
« Elements of Law § 43. p. 19. » lb. §§ 43—72. pp. 19—34. 

>" lb. g 42. p. 19. note 1, 
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we find that they are broadly divisible iato two or three 
different classes ; and that, with regard to two at least ol 
these clasaea, the kinds of law contained in them are ol 
different /orm or character from one another. 

These different forms of law, which constitute my present 
subject, occur as well in international as in national oi 
municipal law : but they are more clearly distinguishablt 
and capable of better illustration in the latter. I shall there- 
fore take the most familiar instance of municipal law whicL 
I can find — that of our own country — as the basis of mj 
enquiry, comparing the instances furnished by it with siraila] 
ones from Roman legal history. 

In England the literary authorities which would be usee 
by or cited to a magistrate are of three kinds, briefly indi- 
cated as follows. They may be Acts of Parliament (oi 
other public rules similar to Acts of Parliament), they maj 
be authorized Reports, they may be authoritative Text 
books. Two main forms of law therefore at once occur t( 
the mind, which I shall call Statute Law and Case Law. 

The third class of literary authorities constitutes a sor 
of appendix or residuary clause, to the contents of which '. 
cannot definitely ascribe any one form, and I must therefon 
admit that the introduction of Text-book Law into a clas 
sifioation by form is inaccurate, though convenient. More 
over, I must take together with this class, from similarity t( 
a leading part of its contents, such customary law as maj 
still subsist, though not incIudL'd in text-books or any literan 
authority. 

It is scarcely necessary tu say that the order of treatmen 
here indicated is purely matter of convenience, not of his 
torical priority. Case law, as I understand it, will seldon 
ijf ever come before statute law: but much of the law pre 
served in text-books is decidedly older than either statute 
OT cases. 
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Austin speaks at some length in this part of his work, 

on "the Jus Oentium and Aequitas as connected, on the 

ono hand, with the Roman Edict, on the other, with English 

" Equity." I have accordingly treated briefly of these subjects 

after that of Text-book law, devoting my last chapter to 

Austin's concluding topic — Codification. 



CHAPTER II. 



STATUTE LAW. 



Statute Law. Taking English law aa my principal 
example, I propose to consider the different senses in which 
the word statute is used by Blackatone and by Austin, in 
order to determine how far the one or the other will apply 
to law generally, and serve as a means for the classification 
of law hy form. 

It may be remembered that the two points expressed in 
the Roman jurists' definition of lex were, a aignijted coin/mand 
by the populus or plebs and the general applioabiUty of&vai 
ccrnvnuind. The general tncwmbency, or obligation upon all 
citizens, of that command, was probably implied but not 



It is beside my present enquiry to enter minutely into 
the composition of the legislative body or bodies here referred 
to, the necessajy formalities, and the constitutional checks. 
These are matters which Austin enters into' d propos of 
sources in the sense of direct or immediate authors. But 
they belong rather to particular Constitutional Law than 
to Jurisprudence, at least to that part of Jurisprudence. 
which is here considered'. 



' See above pp. 30, IH, 112. 
= Led. 28, pp. 530—633. 
* Bee above pp. 93, 163. 
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Engluh Statutes. In England a statute would primd 
faciehe considered the same thing as an Act of Parliament'; 
and Blackstone, though in a passage somewhat confused by 
the introduction of the subject of written law, may be, on 
the whole, taken to define statute law, for England, as made 
by the King's Majesty, by and with the advice of the Lords 
spiritual and temporal, and Commons, in Parliament assera- 
bled^ By the Commons, it is scarcely necessary to add, 
are meant "such men of property as have not seats in the 
House of Lords ; every one of which has a voice in Parlia- 
ment either personally or by his representatives*," 

Both " statute " and " parliament " had been spoken of, 
prior to the constitution of parliament recognised by Black- 
stone, in different senses'. He however seems to confine 
"statute" to this technical meaning, and in fact styles the 
Great Charter itself a statute "as confirmed in parliament 
9 Henry 3'." I proceed to consider what is the bearing on 
Jurisprudence generally of the above definition of statute. 

With parliament, says Blackstone, is lodged the sove- 
reignty — that absolute despotic power, which must in all 
governments reside somewhere — of the British constitution'. 
In Britain, therefore, the parliament may be practically 
considered the sovereign, or supreme authority — ^though, in 
strictness, as Austin shews'", the sovereignty resides in the 

* See int^r alia the introdaclory sectioii to Maxwell on the Interpre- 
tation of Statutes. 

" BlackBtoue Int. § 3, p. 86. ' Id. Com. 1. 9, p. 168. 

' E.g. in the cafie of an sasembly " de ataltttiB regni," in 1170 (StnTjba' 
Constitutional History of England 1. ch, IS. p, 571.) ; of the statntum de 
Merton, in 1236 ; ajid of tlie sessions of couueil called p^liauients from 
the last qnarter of the 12th oeutary (Stubba ib. p. S70 note 3). 

■ Blackstone Int, g 3. p. 8S, See too Colie's Proem, to the seoond part of 
his Institutes. 

" BlacltHtone Int. g 2. p. 51. Comm. 1, 2. p. 160. 

" Austin 6. p. 253. 
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king and peers with the electoral body of the Commons. 
Blackstone's definition, therefore, of statute law generally 
and not coufined to Britain, would appear to be almost 
exactly his definition of municipal law above noticed " a rule 
of civil conduct prescribed by the supreme power in a state"." 
It will be seen, too, that he scarcely considers anything as 
statute which is not made directly by parliament. His 
definition therefore of statute law is by reference to the 
source in the sense of immediate author, not to the form of 
law or 7Hode in which it is made. 

Faults of classification by "sources." 1. "Source" 
properly legislative. I have before remarked upon the 
unfortunate effects of undue prominence being given to the 
circumstance of the author or enactor of law over the law 
itself. It is probably on account of their having this circum- 
atance in common with statutes properly so called, that Acts 
of Attainder are termed by Blackstone in his fourth book 
laws"; he having previously stated the more correct view 
that these, being " order.s concerning a particular person," 
are not rules, and therefore not laws". 

The same remark applies, in Boman legal history, to the 
designation of certain particular commands by the term leges, 
because made by the same persons and with the same cere- 
monial as a lex". The privilegia of the republic, a more 
accurate term, were usually of an unfavourable character, 
corresponding in that respect to our Acts of Attainder. In 
later times the word assumed its present favourable sense. 
So taken Austin shews that it may possibly imply a 
general and permanent command upon the community to 
respect the special rights conferred", in which case it is so 
far a true lex. 

"■ See aboTB pp. 170, 171. '= Blackstoiit Coram, i. ei. 19. p. 359. 

" Id. Int. § 2. p. 41. '* See above p. 112. 

" See AaatJa 1. p. 98: 38. p. o3o. 
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Here then we have aeen the terms law and lex impro- 
perly applied to occasional commands on account of identity 
of the maker or enactor. The converse case is an equal 
objection to classification by "source": the case, that is, 
where such classification separates objects which should, in 
the general view of JurispTudenee, go together. 

"When the action of any of the three constituent parts of 
ihe English parliament, as generally settled in the reign of 
Henry III. and Edward I. ia wanting, the name of statute ia, 
in strictnesa, not given by English lawyers to the ordinances 
made by the other parts". " To anything thus enacted," says 
Blackstone", " no regard is due, unless in matters relating to 
their own (the enactors') privileges." The theory therefore 
woidd seem to be that such matter, so Jar as valid, is not 
Dew legislation, the privileges referred to being part, of the 
previous law. This theory also, I think, applies to the case 
<*{ royal proclamations, which are, says Hale'', in some in- 
stances to be taken for laws. "The king cannot introduce a 
new law, so as to alter or transfer properties, or impose new 
penalties, beyond what was established by statute or common 
law." These proclamations have only a binding force, saya 
"lackstone '^, following Coke, " when they are grounded upon 
''■Dd enforce the laws of the realm." 

But, whatever be the theory on the subject of ordinances 
*Qd proclamations, there is now in fact a considerable amount 
^^ JieiB legislation exercised hy the Queen in Council, that is, 
Pi^actically, by the Cabinet or Eoaixls subordinate to the 
^ahinet. These powers are I believe at present only con- 
'^iTed by Act of Parhament. Still the actual rules made are 
^ot themselves Acta of Parliament, and accordingly are, if 

" Bee Coke I Instt. 1S9 b ; and, on an implied anUiorit; of parliament, 
it. fla b. 

" BlaolBtone Comm. 1. oh. 2. p. 160. '* Hale Analysis § S. p. 9. 

" fllackfltone Comm, 1. oh. 7. p. 270. 



206 STATUTE LAW. 

we follow Blackstone's objection, not statutes, though they 
are often called by that name, and do not differ in practicaL 
effect from statutes io his sense. 

Thedifference between a supreme andasubordinate legisla- 
ture is no doubt impoiiant, and worthy of indication, as a mat- 
ter of particulai Constitutional law. But, in Jurisprudence, 
where the question is merely of direct or delegated power, a 
distinction by that fact, or by the particular body to which the 
power is delegated, seems to he confusing and unnecessary. 
Moreover, supposing Blaekstone's meaning of statute to be 
extended to all rules made under the ultimate authority of 
an Act of Parliament : this would not include rules made 
by virtue of privileges, &c., which are part of " common 
law." 

Austin alleges, as instances of general laws or statutes, 
promulgated by subordinate legislatures, the arrets rigle- 
mentaires of the French parlements^. These modes of 
legislation are now obsolete, and the disposition g^nirale et 
regtementaire by a judge, when pronouncing on a case sub- 
mitted to him, is prohibited by the Code Napoleon". But 
much better instances of the inconvenience of classifying or 
defining law by source, in the sense of immediate author, are 
to be found at an earher stage of legal history. 

At Rome, laws of precisely the same binding character 
and general applicabiHty were enacted not only by the two 
bodies mentioned in Capito's definition of lex — -the populus 
and the plebs — ^but also, towards the close of the republic, by 
the senate, and, after the close of the republic, by the emperor. 
In theory, these powers may be perhaps considered as all 
depending upon one supreme authority — that of the populus, 
whose enactments alone are strictly termed leges. The legis- 
lation of the plebs depended upon an enactment of the papul/us 

" AuBliD 28. p. 538. " Tltre Prtliminairo S. 
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(ttie lex Hortensia). That of the aonate, though we have no 
^sry good authority on the ptiiut, was probably recognised by 
*tte populus in the same Act of Settlement : that of the 
emperor was constitutionally held to be conferred upon him, 
^ith his other powers, by a lex strictly so called '". On the 
*oove assumptions or theories, therefore, we might apply the 
tetm statute to all these objects, supposing that term extended 
"1 all rules made under the ultimate authority of a lea;. It is 
^ot so with the case next to be considered. 

Fanlts of classification by " sonrces." 2. Legislation by 

&■ jadicial " source." The objection to classification of law 

oy " source '-', in the sense of immediate author, becomes 

greater when we pass to one peculiar kind of subordinate 

legislation. The rules of conduct hitherto mentioned are all 

s^tuslly prescriied, to use Blackstone's word, by authorities 

principally legislative, or at least rather legislative than 

judicial. But there are also rules drawn up and put forth by 

authorities primarily judicial, which, though they purport to 

deal only with " practice " and " procedure," have precisely 

the same generaJ obligation and general apphcability as 

tbose directly enacted by the sovereign. Among this class 

Austin mentions "The regulae prcuds published by our own 

Courts of Justice °'." These may in great part have grown up 

by ciiBtom " ; though when published by a Court they pass 

into the class now under consideration. At present, however, 

aich rules are, I think, only made in England by direct 

ity of an Act of Parliament, and so might be brought 

the extended meaning of Blackstone's statutes above 

In Rome we have instances of independent legislation by 
authorities certainly not primarily legislative, which would 
be less easy to bring under even the extended meaning of 
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Blackatone'a statutes; which have been pointedly diBtin- 
guished in Roman judicial writing, from statute, by the name 
of their immediate authors, or by the genersd style of magis- 
terial ; and which yet are, in virtual character and practical 
effect, precisely equivalent to the clearest statutory enactment 
I pass over the legia actiones which, although no doubt ac- 
tually published by the authority of a court ", were based, 
according to the better explanation of their name, upon a 
statute. But the edicts depended more upon what we should 
term a common law than upon a statutory authority*"; and 
■were called from their immediate authors praetorian or 
aedilttian, the law resulting from them being known by the 
name of honorary, i. e. magisterial". I would here carefully 
avoid all use of the expression judiciary or jvdge made, which 
is used to indicate a mode or form, not an autlwr, of law". 
The Romans had, in all probability, at leaat during the repub- 
lic, no case-law. 

As to the practical character and effect of the Praetor's 
edict there can be no doubt. An edict is throughout per- 
fectly distinct from a judgement". So too is the standing 
notice {perpetuum edictum) issued by a magistrate at hia 

^ The storj of Cn. riavius must be coDBidared alsewheie. 

^ Gains 1. 6. Jas aatem ediceu^ habent mugiBtratuB pnpnli Bomoni. 
See however below oh. IS kb to the Lei Cornelia. The transition from the 
eipreas or tacit authority of the " sovereign Roman People" to that of the 
"Emperors or Princes," which Austin (35. p. 622) alleges, ia I snppose 
virtually true, but would scarcely have bean admitted by a Roman 

" ka opposed to what is legitismm. It ia not neeeBsary to en 
the exact accuracy of AuBtin's statements as to the honores and jiii edieendi 
(36. p. 617). For our purpose the pruelorian and acdilitian are the only 
edicta. 

^ Sea below p. 213. 

^ I presume Austin's authoritieH must have had some ground for the 
atatemeuta as to special edicts, i.e. judgemenU, on pp. Gil, 612 (Lect. 36), 
I cannot find any, while the distinction which he quotes from Cioero' 
Verrine orations, ia perpetually maintawed, e.g. Dig. 1. 14. 3. Ulpian. 
Quae ediiit, quae dacrevit, &c. 
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fitT-y on office, from an occasional notice or order". Being 

sngiiiaUy only a standing order for the Praetor's year of 

flffice [annuum) the edict lacked that complete permMtieitce 

■wViich Blacketone supposes to be involved in the nature of 

law as a nile^^. This permanence, however, was practically 

acquired by such part of the edict as became regularly 

traDsferable (tralatidvm) from Praetor to Praetor, until the 

*hole was crystallised for good into a statute, and expressed 

J^e perpetvMm, in a sense very nearly answering to our 

^^HKi^ of the word, by Hadrian". 

^HHwe detailed history, however, of the edict, and the par- 
tTOIt mode by which new rights were created or old ones 
sitioguished do not fall to be considered here, I may only 
remark that the fact of the edict purporting originally to he 
a code of procedure should not blind us to the fact that it is, 
in BTen the majority of instances, differently from genuine 
'e^lae praxis, the enactment of new substantive law"'. 
When the Praetor engages that he will give possession or 
grant an action to persons generically designated, he creates 
legal rights and imposes the obhgation to respect such rights 
W well as any statute can. It matters little whether an 
Act of Parliament says "Descent shall be traced from the 
W, purchaser," or a Court says "I will protect the heir of 
the last purchaser in enjoyment," if the Court has the power 
W make such a general order. In this formal difference — 
tiW the new law was introduced implicitly rather than ex- 
fKsly — and in the "source" or immediate author lies the 

" BdietuBi prout res incidit. See Austin 33. pp. 613, 1: (TJlpian, Dig. 
*■ '■ '. pr., ia an otigmftl authority for this expreaaion}. Edktum Tepeiitiimm 
(QwoYerr. 2. 3. 15. 36) ia evidently oiceptional. Neither the one nor the 
'^ IB a jndgement. Aofitin's atatcmont that perpetuum indicates not dura- 
•i™ Wt generality is a verj queationable one. 

" BlaoltBtone Int. g 2. p. 41. Sea ahove p. 112. 

■ Sm below ch. 13. Also Austin 35. pp. 023, 4. 

" Anatin ib. p. 611. 

c. 1. 1^ 
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only distinction between Roman praetorian law and Bom&z: 
leges". A cousiderable part of the edict probably dealt witB 
mere procedure : but so did miicb of tbe matter at the be - 
ginning of the Twelve Tables. And if the alterations in the 
edict were founded on or suggested by cases**, this was doubt- 
less also the fact with leges passed on similar subject-matter- 
The merit of tbe former, indeed the chief merit in the Romaa 
legislative system, was that the edict gave the opportunity 
of converting generalisations from cases into statute law every 
year. 

Concliuioil. In Roman law, then, even more clearly than 
in English, as doubtless in most civilised states, rules q 
conduct come to be made by public authorities other 
thfl supreme authority or sovereign, but of equally g 
obligation, of equally general applicability with the "statuta 
of the latter, and not materially dissimilar in form. Tb 
delegation of legislative authority by the sovereign wilt 
in general, be expressed or implied, even when the fill* 
ordinate legislator is in theory only a judge: hutinpointfl 
practical effect it is immaterial whether the authority b 
considered as delegated or not, provided its results be reoogi 
nised by the Constitution of the state in question, 

Blackstone's definition, then, of statutes does not s 
convenient for the purpose of classifying or subdividing 1« 
in general. It assumes, it is true, ascertainable acts of le 
lation, and so far serves to distinguish its subject maiffl 
from customary law : but its obviously intentional result i 
to confine such acts to those which immediately i 
from the supreme legislative authority : for which purpo 
a designation by such authority, e.g. Acts of Parliamt 
would serve better. 

Nor win an extension of Blackstone's meaning to 

" Austin 35. pp. 619, 620. 

°° As AaBtin Beems to intinuite, ib. pp. 616, 61T. 
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I depending upon an aacertainable authorisation from 
ftie su premie legislative authority include, without some 
hrther straining, the important bodies of law to which I 
l*»e just adverted, as practically equivalent to Acta of Par- 
liament or leges. 

I should therefore much prefer to adopt the view which 
Austin takes of "statute law," and to utilise that term in 
Keense which is applicable to these bodies of law, as indi- 
cating rather the mode in which law is made, or the form 
in which we find it, than the position of its immediate 
autior. 

Amtin's Statute Law. Statute law is, according to 
Aaatin's use of the word, all law made, by either a sovereign 
w a subordinate political authority, directly, as legislating, 
Wt indirectly, as judging^. The fact that the legislative 
ttthority may be also, or primarily, judicial, is immaterial. 
A statute is expressly stated by the authority from which 
It emanates, prospectively, in general tenns: whereas a rule 
of case law is not stated in general terms by a legislative 
aiitJiority at all, but is to be extracted from the decision 
"fa judge. 

Case law, however, with its special characteristics, its 
advantages and disadvantages, will be considered hereafter. 
" remains for me here to notice certain peculiarities of 
"tatnte law, either as understood by Blackstone or by 
Austin, beside its form. 

Actual euactmeiit. Statute, which literally expresses^m- 
ftiw, has always, I think, in the ordinary meaning of the word, 
postulated actual enactment. I have above used the term 
Ucertainable ia this behalf, I doubt whether quite correctly. 
le Regiae leges of Rome, had they really passed through 
Qj process of legislation", would have been as truly statute 
s" Auatin 29. p. 548 : 36. p. 041, &o. 



i 
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as tlie law of the Twelve Tables, though all their alleged- 
particular enactors were as mythical as Romulus himself. 
But purely customary law, whatever its general form, and 
however it may have passed according to Austin's theory^ 
through priraevaJ judicial decisions, is not statute. 

Publication seems, as has been said above, to have been 
considered an essential part of Roman Statute Law"*. Not 
can one see how it could be otherwise, in theory, anywhere. 

According to Austin's fundamental definition of law as » 
coDiTnand, it must be signified to those who are to obey", 
as is certainly reasonable, where law is not matter of 
custom, which people are supposed to know, but of new 
enactment; so that the conduct attributed by Blackstone 
to the Emperor Caligula", is simply the act of a madman., 
Blackstone makes out the publication of Enghsh Statute^ 
Law to be virtually effected through the presence, in Portia- 
ment, of every man in England by his representatives. This-, 
ia no doubt absurd optimism, and has been treated by 
Austin with an irony so profound as to have been at fira 
taken for praise. We may remark that the same passage' 
contains a statement of actual provisions for publication, t 
supplement the legal fiction at which Austin sneers. Still,', 
that an English statute is in force before it is publishei 
is doubtless true. In France, a longer or shorter time i 
allowed to departments more or less remote, after which the 
" promulgation" is reputed as known, and the statute cornea 
into force", but I presume that a Court could not enquire 

M pp. 38, 39, 92. 3B AQatin 1, p, 91. 

« " Who (according to Dio CaBBias) wrote hie laws in a very amall 
oharaotei and hang them up on high pillars, the more effeetaally to insnare 
the people." Blackstone Int. ^ 2. p. 46. 

" Blackstone Comm. 1. oh. 2. p. 185: referred to on pp. oi2, 3 ot 
Aoatin (Lect. 29). See the writ appended to 31! Edw. 3. c. 15, and notes to 
recent editions of Blackstone 1. c Also Stephen's Blackstonis Int. g 3. 

« Code NapoUon, Titra Preiiminaire : also below p. 269. 
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ito the actual knowledge of a statute by early offenders 
against it. So we must take it that, at least in modem 
times, the fault of publicatiou being merely matter of theory 
U covered by the doctrine of assumed general knowledge 
o! law, which is not, even in the hardest case — that of 
(irimiDal liability— so unreasonable as it would seem", 

Promnlgation is one of those unfortunate terms of Juris- 
pradence, to which, by some fate, a number of varying 
meanings have come to be attached. Promulgare, etymo- 
togicallj to move forward", meant in republican Rome, as 
we see from an examination of any index of Cicero, to bring 
into notice a project of law not yet passed". As evidently 
the verb had acquired, under the Empire, the idea of simple 
pubHcation, when the law has been passed". 

Austin attributes to " the modem civilians " a veiy extra- 
ordinary meaning of the word promulgated, or as he prefers to 
call it promulged. "Law made by the supreme legislature 
is cdled promiilged law, and law emanating immediately 
from a subordinate source is called unpromulged law"." 
The distinction refeiTed to is apparently identical with tlie 
modem distinction of written and unwritten'^ to which I shall 
tefer hereafter. Both are, in my opinion, so ambiguous and 
misleading that they would be better left out of every part 
iif a practical work on Jurisprudence except perhaps its 
^ossary of obsolete phrases. 

" Bee my Analjsia of Criminal Lialiility, chap. S. 
" Corasen 2. 152. « So, too, Austin 29. pp. 543, 4. 

" See Dirfeaen's Lesicon, s. u. " Austin 39. p. 542. 

» See Heineocius Elem. 1. 2. § 44 : also below, p. 2(59. 
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CHAPTER ni. 

CASE LAW : ITS GENERAL CHARACTER, HISTORY AND 
AUTHORITY. 

Case or judiciary law. The three classes of literatf 
authorities, which might at the present day be used 
to the magistrates of a state administering its law, havo 
been broadly indicated, in English phraseology, as Acta of 
Parliament or other similar public rules, authorised Reporti^ 
or authoritative Test-books. In considering the matWt 
included under the second class I must first explain Oj 
decided preference for the well-known English phrase, COJC 
law, over other expressions. 

Austin adopts from Bentham and the language of Fremi' 
lawyers the word judiciary, to indicate "the law njade bf 
judges as properly and directly exercising their judicirf 
functions. ..the law made judicially (or made through pM^ 
ticular decisions or particular cases) whether by sovereign 
or subordinate judges'." As far as I understand his prefer- 
ence for Bentham's Judiciary over Romilly's judicial, it ^ 
because he seems to conceive that the former expresses 
more clearly the act of judging, or the mode in which tW^ 
law is made, whereas judicial might, like jndge-made, met"' 
any kind of law made by subordinate judges'. To the 1*^' 
term, jvdge-jnade, he elsewhere objects, partly because th* 
terra seems to " savour of disrespect," partly 
1 Anstin 30. p. G70. ^ Hi. 
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might appear to exclude law made otliquely (i. e. through 
particiJar decisions) by the sovereign, when acting as judge : 
which law is of precisely the same nature as that similarly 
■made by a subordinate judge'. 

With all this, as with the distinction (hy modes of legis- 
lation) which Austin draws between statute and judiciary 
law, I entirely concur. My reason for not adopting the last 
term is a further position of Austin's, with which I cannot 
agree, that the division of law into the two classes of statute 
and judiciary is exhaustive — that every possible rule of law 
emanates from a sovereign or subordinate source, either in 
the way of direct or of judicial legislation*. 

Now, much of what I have termed text-book law, though 
iidtninistered by magistrates, whether sovereign or subordi- 
nate, cannot, in my opinion, he reasonably said to ema/tiate 
from such magistrates, or be made by them, in any sense 
which does not disregard the plain history of the thing, and 
the general meaning of the term, law. I propose, therefore, 
by using the term case law, to narrow Austin's judiciary 
class of rules to those which do actually originate in assign- 
able particular decisions, and for which such decisions are 
the literary authority. I do not include coses where the 
judge applies {apparently according to Austin) a pre-csistent 
role, and such rule accordingly originates as law (according 
to the same author) in his decision'. 



E.K. tlie decreta of tbe Romftn Emperors. See telow, p. 219. The 
•s refarred to in Austin ate 29. pp. 548, !) and 39. p. (170. In the laat, 
" directli/ by tlie judicinl decisions of aovereifin or supreme judges" means, 
aa opposed to ciTniitoiahj, i. e. throuRh a Hubordinate. 

* lb. p. 519, concluding paragraph. The first part of the sentecce quoted 
ia the text constituteB, with Austin, another eihaaative diviaion of law, into 
Btieh as emanates from a tovereign and such as emanates from a mbordinate 
source. I avoid tliia confusing and um^ecesaary distinct ios, wliich h&s nnthing 
to do with that between statote anil judiciary law. 

» Austm 30. p, 654. 
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Case law, then, or "judiciaiy" law takun in this closer 
senae, must, as a matter of history, belong to a compara- 
tively advanced period in the life of an ancient nation. For 
it obviously postulates a system of authoritative or at lea^t 
trustworthy reporting, and therefore some slight progress in 
literature. But, from some period or other, and in some 
shape or other, case law appears indispensable to every 
jural system. No code can be conceived drawn with such 
foresight, and detailed with such minuteness, as to meet 
every complication which can arise, at any rate in civil, as 
opposed to criminal, law. 

The general shape in which case law has appeared is a 
subject essentially connected with the authority which it has 
enjoyed ; and I have found it convenient to consider this laat 
point, with particular regard to Roman legal history, before 
I come to the special characteristics of case law as illustrated 
mainly by our English practice. 

Authority of case law with the Komans. Cicero 

speaks of res jlldicatae sa one constituent of jus civile, 
and Boethius, in his comment on the passage in question, 
treats such res judicatae almost exactly like English pre- 
cedents'. But the other references to this subject in Cicero 
do not go so far. One of the phrases most suggestive of 
citing a precedent — rem judicatam refen-e' — meruly means 
to bring up a^ain a case which has been already decided. 
Boethius is, of course, only an independent authority for the 
practice under Theodoric, in whose kingdom judicial pre- 
cedents would seem to have had more force than in the 
Byzantine empire 

° Cicero, Topioa 28. BoethinB. Bes jodicatae simt quae inter odh qoi 
super aliqua re ambigtint sestentia indioum fnerint cosstituta^, quarom 
exempla ceterae qnoqne jadioantar. Distingtusli the language of the Emperor 
JttBtinuB, Codex 7. 45. 13. Com non examplis sed legibns judiuandwn sit. 

' Ciaero pro domo Sy, 73. 
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The article on res judicatae in the Digest' treats simply 
uf the effects of a judgement in the individual case : the 
same may be said of the few sentences in the Codex'. The 
general maxim, rem inter alios actam aliis non nocere, does 
not even recognise, by negativing it, the growing principle 
rf precedents, for it only protects parties who, Having some 
interest in the particular suit, have not been represented in 
it before the Court". 

The first instances that I can find, where the authority of 
merely as a judgement, (without any extra- 
tight due to the supreme position of the judge,) 
^U been maintained for subsequent cases, are the following, 
^BBtothetimesof Alexander and Septimius Severus. ""When 
^Bp^Ei ia based," says Ulpian, "upon the custom of a par- 
ttMlar city or province, this ia, I think, the first question, 
•hether the matter has ever been actually contested, and 
liie custom confirmed by a judicial sentence"." Here, how- 
fiva, it must be observed that the sentence scarcely intro- 
iJnoes anything new ; it is simply in confirmation of other 
proof previously alleged. The reference is, it is true, to 
sn individual decision ; but that decision, unlike case law 
proper, distinctly contains a rule already stated elsewhere 
m geoeral terms. An older rescript by Septimius Severus 
^ niore in point — that, in ambiguities arising out of statutes, 
liiistom, i, e. the authority of an uninterrupted series of cases 
Btnilarly decided, is to have the force of statute". Yet the 
' Digeat. 42. I. 

' Codex. 7. 56, Quibas res judicata noQ uocet, 

" Austin's view therefora of res judicata (35. p. 616), if estending to the 
'"Sncnce of a single regjudit^ata by wa; of precedent, must be q^ueationed. 

" Dig. 1. 3. 34. An etiam contradicto aliqtiando judicio oonsnetudo 
■"Ute git. The sentence as trsJielftted above ia inelegant : but it seema 
™^ to take contradicto in an absolute sense (of. diseimtilato Dig. 3. 4. 15 
"■) than to admit the conatruction contradicere judicium. See Mommaeii'B 
""^ iai tbe paasage as translated in Che Basilica. 
" CilUstiatus Dig. 1.3, 38. Nam imperator nostei Severus reaail^i.^ Vn 
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English precedent, with its extension of an old, or intro- 
dviction of a new, rule is scarcely covered by this rescript. 
Here is rather a question, apparently, of what Austin calls 
genuine interpretation, decided by the custom of the court, 
i. e. invariable decision, What number of decisions consti- 
tuted sufficient invariability is a point so difficult to settle 
that it suggests the improbability of any individual prece- 
dents being alleged. Far more natural is it to suppose that 
the custom or rule of interpretation was testified by the 
authority of some text-writer of eminence, generalising the 
results of his reading and observation into some such form ae 
those familiar in our old books " It bath ever been held," " It 
is commonly said," " It is a maxim of law." Should my 
appreheusion be correct, this " custom " or " series of caa 
must be classed with the jus civile of Flavius and Aelius", 
as originally based upon observed cases, but, in the form 
under which it was practically applied. Test-hook law. 

I am much confirmed in this view by a passage of 
Savigny bearing upon the present subject, which 'I had 
overlooked when I wrote the above lines. That great 
thority, in speaking of a certain " usual " or customary in- 
terpretation of statute law, shews that, as such interpretatioa 
by natitmal custom is rarely conceivable, this " usual " inter- 
pretation comes practically from lawyers, and therefore ap- 
proximates very closely to scientific {wissenschaftlich), which 
would perhaps be better styled, in English, professional, 
law". 

ambignitatibua qune ex legibas pToficiscnntiir cousuetadinem ant rt 
perpetno Huniliter judicatacum auetoritatem vim legis obtincte debere. 

I think I am justiHed in taking nut hoca-iifuf b; the pasHage of Panlni 
which ia prefixed to the above (Dig. 1. 3. 37). Si de interpretatione legii 
quaeratar, in primia inapiciendnm est quo jure civitaa retro in aimtlibns 
oaaibua usa fnissot ; optima enlm est legum interpren conauotcdo. 

" See below, pp. 287, 292. And, as to English law, ch. 10 pp. 310, 313. 

'* Savigny, System 1. % 32. p. 209. note o. See also below p. 231. 
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The particular responsa prudentum however, best known 
to U3, though they doubtless include generalisations such as 
I have here assumed, are sometimes of a different character, 
and will require to be more specially mentioned later on. 

The imperial constitntioUB" vary between case law and 
statute. The Emperor's edict answered no doubt to that 
formerly issued by the Praetors. It emanated from the 
Emperor in his judicial capacity", but yet by way of direct 
legislation, and waa therefore, in the sense here employed, 
statute law. The mandata, though coming rather from the 
Emperor as governor of particular provinces, and therefore 
confined to those provinces, have under the present point 
of view precisely the same character with the imperial 
edicts". 

The decreta. of the Emperors had, beyond doubt, origin- 
ally only the effect of an individual decision : for similar 
cases in future they might, when recorded, have influence, 
or authority in a modified sense, but no binding force. A 
general rule, precisely like the provisions in the edict, might 
be based upon and delivered with a decretvm, but it was 
not the decretam or judgement itself". Such a general rule 

" The gei^sral term for all three elriBaeB. QaiuB 1. 5. Couatitutio prin- 
cipis est qaoii Imperator decceto vel edicto rel epistola constitnlt ; nee 
nngiiam ilubitatam eat qniu id legia viccm obtineat cum ipse Impeiator per 
legem impedum oecipiat. 

^' For the exercise of nhich see Saetoniua, AugastuB d. 33 ; TsiCituB, Ann. 
3. 10 ; Dio CasBins 5S. 4 ; and the onl; extant instonoe at the ao-oalled Ux 
Ttgia referred to in the last note— the lex de imperio Veipaiiani — eontaioing 
inter alia the provision vt qiiae...dectela..jvsla rataque sini. 

" On the mandata, of which we know little, see Sttrigny. System 1. | 34. 
pp. 141, 3. As to the effect of the term edicium, to malie the matter desig- 
nated bj it Ux geiuralis, see Cod. 1. 14. 3 (Theodoains and Talentinian a,i>, 
436). 

IS Digest 4. 3. 13. CalliBtratuB. Bxstat enim decretum D. Uarci in liaeo 
verba... Caessj; dixit "Tn vim pntas ific. ... QuisqiuB igitiiT...jaB crediti uon 
liftbebit." 
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was statute law : the decretum itself stood on the footing of 
a reported decision in modern France — influential but not 
obligatory '°, 

The rescripta or epistulae were letters written and signed 
by the Emperor, sometimes to a private person petitioning 
or appealing to him'", sometimes to an official applying foi 
hia opinion— as, for instance, the Praefactua Annonae, the 
Legatus Belgicae or the later Praetor". Documents belonging 
to both these classes are practically jud(/ements, although, in 
the latter case, the letter is formally not a direct judgement, 
but an instruction to a judge. But, as in the case of the 
decreta, so here we continually find general prospective rules 
so clearly stated, together with the answers, that it is difficult 
not to recognise in them clear statutory legislation". 

The practical effect, on future cases, of a bare rescript 
{not involving a statutory enactment), was that of a bare 
decretum — influential but not obligatory. When however 
Ulpian and Gains distinctly assert the Emperor's decretes 
and rescripts, as well as his edicts, to have the force of 
statute or even to be statute*^, I agree with Savigny that 
they must mean something more than this influence. I 
cannot agree that they mean merely, by lex, force of law 

" See in general oc tliis eabjeet Savigny, Sjatem I. §g 33, 24. 

» See Dig. 9. 2. 29. 1 ; 49. 5. i. Paulus, Sentt. 1. 13. (1. 

^ Frag. Tat. 235, 233, ;i32. 

" See Dig. 35. 2. 89. 1 : 26. 4. 1. 3 : 38. 5. U. 3. and other poBBages 
quoted by Savigcy in note ft to 1. § 31. p. 13il. He apparently considers tLe 
express statement of a general rnle {eo nomuie), iu these cases, to be a mere 
logical ceasoD given bj the Emperor for the individnaJ decision : with which 
view I cannot agree. 

w (Jaius I. 5 (quoted above in note 15). Ulpian Dig. 1. 4. 1. 1. Qaod- 
cunqne igitnr imperator per epistulam et subscriptlonem statuit, vel cog- 
noscens decrevit, vel de piano interlocutun esl, vel edicto praecepit, legem 
esse constat. 

See, tor the distinction between mgnitio and Inlertoculio, Codei 1. 14. 8. 
12 pr. ; for cognitio generally Eivier, Introdnction, g 145: for the sense, in 
which Justinian understood the above paeeage of Oains, Codei 1. 14. 13. 1. 
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in the individual case", I think there may be traced in 
the two quotations referred to, particularly in that from 
Ulpian, a growing tendency to confuse the constituiio often 
iiccompanying a decrete or rescript with the decretes and 
rescripts themselves, and ultimately to attribute the binding 
force of the former to the latter. An attempt to check 
this tendency may certainly be seen in the constitutions of 
Theodosius and Valeutinian, which confine general effect to 
such particular decisions as have a special clause added to 
iLem in that behalf^, 

Justinian, a hundred years later, enacted that decisions 
on cases actually tried by the Emperor as original judge, 
should be law not only for the case decided, but for all 
similar ones". Whether he introduced the same principle 
for rescripts, at least in certain cases, is not quite clear". 
The same Emperor gave to all the older constitutions in- 
serted iu his Codex, whether originally only intended as 
particular judgements or not, the force of general law**. 

These last enactments are merely cited on the question 
ijf the authority of the documents to which they refer, as 
precedents. They make no change in the form or character 
of such documents. Where these were, in the first instance, 
pure decisions on individual cases, they might be turned, 
by Imperial constitution, from merely influential into binding 
precedents, but they still remained, according to our pre- 
sent distinction, case, not statute, law. 

" Sayigoy, eystem 1. % 24. p. 139. Aufltin, too (37. p. 653), seema to 
rooognise no Btatnte law in either decretes or reactipta. 

*> Codei 1. 14. 2 (A.D. 425) : 1. 14. 3 (a.d. 426), The olaose w. Quod 
PrincipeH ceoBaerint ea quae in oertis negotiia etatuta Bunt eimilium quoquo 
caaaarum fata aomponere. 

« Codeir 1. 14. 12 pt. (k.d. 629). 

^ Codes 1. 14. 13. 1. ct. 7. 45. 13. and SaTigny'B note r to Syatem 1. 3 34. 
p. 136. 

=» Codei, Praeffttt. Haec quae neoeasario g 2 : Bumnia reipubUcae § 3. 
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This is evidently the category in which we must place 
uot only a large part of the Codex, but many of those EiB- 
sponsa or opinions which occur so frequently in the Digest. 
In point of authority these were (until Justinian turned 
them into leges), like reported judgements in many modem 
countries, influential but not binding : in form they vary be- 
tween case law and text-book law. The particular opinions 
of the licensed prudentes, under the Empire, were, I am 
inclined to think, in the first instaace, judgements on ap- 
peal". Merely as such judgements, they could have cer- 
tainly no more effect, by way of precedent, than the Imperial 
judgements had. As the opinions of jurists holding a cer- 
tain official position, they probably did exercise a degree of 
authority properly so called. This pecuHar element, bow- 
ever, in Roman law will be more fully noticed under the 
heading to which it appears more properly to belong"*, 

Blackstone on the rescripts. I may conclude the sub- 
ject of Roman case law mth a somewhat unfair criticism by 
our English. Institutionalist. 

Blackstone urges a strong objection to the employment 
of those rescripts, which really were merely individual judge- 
ments, with " the force of perpetual laws." He quotes an 
alleged project of the Emperor Macrinus to abolish these 
rescripts, mainly on account of the incompetence of some 
of the Emperors who had delivered them. And he finally 
condemns Justinian for retaining them because "contrary 
to all true forms of reasoning they argue from particulars to 



I 



I have endeavoured to shew that it was not all tbe 
rescripts, but only those intended for general enactments, 
which had "the force of perpetual laws." The objection 
of Macrinus seems to have been mainly against the rescripts 

Si Blackstone Int. § 2. p. 69. 
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to private applicants, where, no doubt, abuse was more likely 
than in applications from raagistratea", Savigny holds that 
the danger dreaded from these was merely the non-authori- 
tative, or at least non-binding, influence of precedents in 
general'". It would seem to me that the coupling of real 
prospective constitutiones with particular reacriptu may also 
be takeu into account. 

As to the "argument from particulars to generals," 
Austin shews clearly that the objection to the Roman 
rescripts (Blackstone's view of them being assumed cor- 
rect), applies with exactly equal force to our own case law, 
except on the assumption, throughout the whole of the 
system, of pre-existent rules declared, but not made, by our 
judges". 

Authority of modem case law. In point of theory, 
the weight allowed to precedents or previous decisions by 
English courts is much gi^eater than that allowed by the 
courts of other nations, except America, whose juridical system 
is baaed generally upon our own. 

The French code directly prohibits judges from delivering 
their decisions in a general or prospective form'°. The effect 
of this article and the preceding one (see below, p. 231) 
has been somewhat epigraramatically stated to be that the 
legislator is not to be a judge and the judge is not to be a 
legislator. 

Literally, indeed, the article here quoted does no more 
than prohibit the laying down of general rules, from which 

" Cupitotiuue. MacrinuB o. 13. 

» Saviguy, Syatem 1. g 24. p. 139. =* Austin 37. pp. 651, 3. 

'> Code Napoleon. Title Fr^liminaire. Aat 6. II est d^fendu axa jngeB 
de pTononaer pai voie de dixposition giahele et rfgtementaire aur les Oduies 
qoi leni sonb soumiaea. On the old arrita de rfgleineiit, wbioli were Judge- 
ments and laws at the same time, see tlie addreBseti of Fortalia and Fame, 
Locrfi, Eapcit du Code NapoI6on (1805), 1. 1. pp. 218, 330 : mora fuUj, Eaooell 
complet des diacours &<s. (Faria, 18S0). 
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our own judges, as we shall see, do practically Bbstain. 
But the principle of this prohibition ia certaialy understood 
to go much farther. For we find it distinctly stated in 
modem practical works dealing with the French law, and 
other systems based on it, as to what ia technically termed 
jurisprudence, that even a series of decisions does not con- 
stitute an obligatory rule either for judge or laity". 

Similar rules have been stated with more or less au- 
thority, and are still theoretically maintained in other 
modem juridical systems. Indeed, throughout the Conti- 
nent generally, I believe that case law is not in principle 



Practice, however, and convenience have here, as else- 
where, taken the law into their own hands. At Korae case 
law, strictly speaking, did not exist till the time of Justinian, 
and then only as regards certain supreme decisions. But in 
the Codex and Digest, and in the larger amount of matter 
from which these were extracted, we must recognise an 
immense body of virtual case law, whether thrown into the 
form of text-books or not. If the use of this form of law, 

^ Aabry et Kan. Coturs de droit civil Frani^, t. 1. § S9 Me pp. 128, H 
{ime ed.). 

L'enseinble des aolutiona plna on moina ooncardantea donnSes par lea 
cours et tribnnaux aai. qnestions de droit que soul&Tent les affaii^a qni lenr 
SDut Houmiaea constitue oe qne I'on appelle hue sensa, la jvrisprvd4Ttce...'La 
jnriBprud(<nce...a tonjoura joai en Fraoce d'nue oonaid^ration juatement 
merit^e. Mais, qneUe qne soit I'antoritfi qui a'y attache, et alora m'Sme 
qn'eUe acrait conataDte soi tel oa tel point de droit, eUe ne forme jamaia uoe 
lEgle juridiqnement obligatoiie poar les citoyeiiB ou pour les tcibimaui. See 
too ib. note (11) La jmiaprudence la plus constants ne pent etre Donsid£rEe 
chez noua comme constitnant un figment du Droit. Alaa Lanreut, Frinoipea 
de droit cM, 1. 1. § 280. 

» See onthia auhj set Austin, aa to " Jurigpradence" inFranoe and "pnie- 
jadieia" in Germftny, 39. pp. 690 — 6M8. In the present German Empire it 
would ):eem thai the deeisiona of the supreme Geriditahof do praotically 
couatitnte precedents. See Holtzendorff, Beohta-Leiicoii (3° Aufl.), B. 3. 
p. 117 " rrajudizien." 
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then, was inevitable, as it seems to have been, at Rome, 
much more will it be inevitable in the multiplicity of 
modern legal relations and law-auits. Economy of time to 
Courts, and security of legal position to clients, necessitate 
a reference, both by the Bench and the Bar, to previous 
decisions. The result ia a simple matter of fact, recognised, 
not only by Austin years ago, but by practical men of the 
present day, in systems from which case law is, in the 
intention of the legislature, moat rigorously excluded". As 
an intruder, then, that will not be denied, case law deserves 
special consideration, with a view to the extraction of as 
much utility from it as possible. And it seems to be best 
considered with regard to our own country, where it has 
had the greatest developement and received the most formal 
recognition. 

The English Institutionalist writers are clear as to the 
authority of precedents. In Hale's History of the Common 
Law they form one of his recognised grounds of judicial de- 
cision, which will be considered more particularly in the 
next chapter. The best-known statement of Blackstone on 
the subject is somewhat limited in scope as well as question- 
able in theory. I mean tho statement that decisions of 
courts of justice evidence the commion, i. e. customary, law". 
But, amongst other remarks of the same author, are scattered 
several dicta, which are certainly acted upon by our judges, 
if not intended by the author of the Commentaries, in a 
wider or more general sense. Such are — that it is an 
established rule to abide by former preceiients, where the 
same points come again in litigation" — that precedents 

" There ate some good remarks on the theoretical escluaioii, and the 
partial practical aduiiaeioii, of caE^e law on the coDtinent, in Mr F. Pollock's 
artiole ou the Casaiatry of Common Sense. EaeajB *o. p. 373, Sea also 
Laurent, Prinoipes de droit civil 1. § 280. 
• Blttckatono Int. § 3. p. 71. 
" lb. p. 69, 

C. J. 16 
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(and niles) must be followed uoless flatly absurd or un- 
just", &c. &c. The saving clause in the last words is 
questioned on high authority: and though the stickling for 
the binding force of a clear but unjust precedent does not 
commend itself at first sight to the laity, there is some- 
thing to be said for it on the balance of general utility**. 
The objection of absurdity, where absurdity meaus logical 
inconsistency, will be noticed below". As to the binding 
force of English precedents in general, there is abundant 
evidence in our older writers i but the present practice of 
our courts is sufficiently conclusive. 



" BlackatonB Int. g 3. p. 70. 

" See ChriatiaD'a and ChiMj's Doh 
grSiVe (Co. Litt. 66*) agairuL Cobe'a 
plvrimum valet in Itge. 



I OD the passage lost cited : aleo Hais 
aaxim argumenlfan ah incamiemeali 
" P. 282. 




CHAPTER IV. 



SPECIAL CnARACTERISTICS OF CASE LAW : THE GROtJNDS OF 
JUDICIAL DECISION. 



On the special characteristics of case law, particularly 
the moat important instance — English case law — Austin's 
remarks are very full and valuable. In availing myself, 
however, of them, I have found some difficulty, arising from 
the occasional combination of two rather different subjects 
or points of view. We may look, as a matter of jurispru- 
dence, either at the grounds for a judicial decision, or simply 
at the decision itself as forming a precedent. These two 
subjects I shall endeavour to keep separate, treating the 
former in this and the latter in the next chapter. 

Under the present heading therefore will fall most of 
what Austin calls s^iggesting causes of judiciary law, which 
are enumerated in lecture 37'. I can, however, only treat 
these suggesting causes incidentally ; partly because Austin 
does not himself adopt them as a basis of arrangement ; 
partly because a better arrangement of the subject appears 
to be fiimiahed by a passage, to which Austin frequently 
refers, in Hale's History of the Common Law'. 

Hale'B constituents of the common law. Hale recog- 
nises as the principal if not the only constituents of our 
common, i.e. non -statu to ry^ law, "the common U8£^ or 
' Pp. 655, e. Soe alBolect 30. pp. 556, 6. ^ Ch. 4. pp. 65— S. 

' Statute here meana Acl ofFarliamenl, lb. ch. 1. pp. 1, 2. 
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custom and practice of this kingdom," "the authority of 
parliament," and "the judicial decisions of Courts of Jus- 
tice"; which last (besides binding as a law between the 
parties), although "tbey do not make a law properly ao 
called (for that only the king and parliament can do); yet 
they have a great weight and authority in expounding, 
declaring and publishing what the law of this kingdom 
is, &c." 

Under "the authority of parliament," which obviooalj 
belongs to statutory rather than non-statutory law, Hale 
explains that he refers to old enactments, nominally before 
the time of legal memory, i, e. the beginning of the reign 
of Richard I., but practically before the reign of Henry Hi. 
These obsolete statutes are treated as <m the same footing 
with cMsfom. 

Judicial decisions, again, "as far as they refer to thf* 
laws of this kingdom," i. e. in their wider scope of 
pounding, declaring and publishing what the law of tlw 
kingdom is," are of three kinds, 

" First, such as have their reasons singly in the laws an* 
customs of the kingdom — as, who shall succeed as heir ttf 
the ancestor— what is the ceremony requisite for pasai 
freehold, &c. — and many such matters, wherein the an 
and express laws of the kingdom give an express decision, 
and the judge seems only the instrument to pronounce it 
and in these things the law or custom of the realm is thft 
only rule and measure to judge by, and in reference to thoi 
matters the decisions of courts are the conservatories oil 
evidences of those laws. 

" Secondly, they are such decisions as by way of dedu 
tion and illation upon these laws are framed or deduced. 
And herein the rule of decision is, first the common law ai 

* Hale, Dh. 1. pp. 3, 6, 7: di. 4. pp. 06, 7. 
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cnstom of the realm. ..and then, authorities or decisions of 
(ormer times in the same or like cases, and then the reason 
of the thing itself. 

" Thirdly, they are such as seem to have no other guide 
but the common reason of the thing, unless the same point 
W been formally decided, &c." 

I have given this passage somewhat in full, because it 
appears to me to furnish a very fair statement of the 
grounds of judicial decision in general. With regard to 
ita immediate subject — the theory of English "common 
!»»,"— it is very imperfectly adopted by Blackstone", Hence 
its author is unjustly coupled with his copier, by Austin, 
M supposing that " all judiciary law administered by the 
Common Law Courts (except the judiciary law which they 
We made upon statutes) is customary law " — a supposition 
"liich would require us to assume that " the imaginary 
Mthors of these immemorial (customary) laws legislated with 
* spirit of prophecy," &c. &c.* 

Now it is clear, in epite of some confusion and repetition, 
4at in the theory of Hale four distinct grounds are recog- 
lised, of judicial decisions as forming part of "common 
Isw"; which may be called, (1) application of existing 
nilea; (2) "interpretation" of existing rules; (3) "the rea- 
Mn of the thing"; (4) precedents. This passage may be 
ntihsed as a statement of the grounds of judicial decision 
in general, and under these heads may be classed all Austin's 
"suggesting causes of judiciary law." The last ground is, 
as I have suggested, best considered separately, with special 
regard to the application of a precedent. On that subject 
will be discussed Austin's account of the manner in which 
rule of judiciary law is extracted from an individual case or 
iSeveral individual cases. 

" BlackBtone Int. § 3. pp, 69—71, 
' Aastin 30. pp. 655, 6 ; 36. p. 655. 
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Application of existing rules. The decision of a 
by a clear rule of statutory law requires no remark. Nor, 
when judgement is given in accordance with a definitely 
ascertained previous custom, does the matter fall, according 
to my view, under the head of case law. It is merely the 
application of a previously existing customary rule. On 
one and the same ground, therefore, I venture to exclude, 
from my ciasa of case law, three of Austin's divisions of 
"judiciary law with reference to its suggesting causes", 
viz. 1. "Rules which have grown up by custom or usage 
and which become law by judicial adoption"; 2. A special 
form of custom, " Law fashioned on opinions and practices 
which obtain amongst lawyers"; and S. "Law framed on 
foreign law or positive international morality'". In all these 
cases I understand the judge to produce nothing new, either' 
in the way of explanation, addition or restriction. 

"Interpretation" of existing rules. On the other 
hand, the " deduction and illation " spoken of by Hale, 
clearly indicate the extension of existing rules, to cases not 
directly included under them, by some logical process. 
Interpretation {Auslegung) is treated by Savigny as jwrnial, 
i. e. essential in the application to actual life of any statutory 
rule*; but the natural and ordinary meaning of the word 
is confined to cases where there is some difficulty or de- 
ficiency about the existing law, whether statutory or other- 
wise. An extended and non-natural acceptation of the word 
will be noticed in the latter part of this chapter. I have 
on the whole found it convenient to follow Savigny's treat- 
ment of this subject, as it explains many technical terms, 
which are often assumed or alluded to, but not explained, in 
Austin. 

Interpretation, then, may be classified or subdivided by 
(1) its authors, (2) its modes and means. 

' Anatiu 36. pp. 65E, S. ' Sjatem 1. § 33. p. 207. 
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Interpretation antboritative or doctrinal. When thu 
rules of law most applicable to a case are too dubious or 
insufficient for its solution, recourse might seem natural, 
from a theoretical point of view, to the legislative power, 
Ttis method became established, in the most autocratic 
degree, under the Roman empire^ It was once, though to 
a rather less extent, the actual practice in France"*; but, 
being found a great evil, was done away with, in a somewhat 
indirect fashion, by an early clause of the Code Napoleon". 
The Code Napoleon is followed, to a certain extent, by other 
continental systems on this point"; and the general tendency 
of modern times is, I think, to confine the intervention of 
the legislature by way of authoritative or " authentic " in- 
terpretation, to declaratory statutes, possibly evoked by a 
particular case, but with which we have not here to do. 
With "authentic" is very incorrectly coupled what is called 
"usual" interpretation, briefly noticed already". The in- 
topretation immediately concerning us here belongs rather 
to the class styled on the Continent " doctrinal," that is, as 
I Understand the word, professional, or, in Latin phrase, 
pndential'*. This expression scarcely indicates the excep- 
^onal effect of case law in England, but it serves to exclude 
frference to the legislature as an authority. 

Mode and means of interpretation. The interpreta- 

" Elftokatone Int. % 2. p. 59. See, moro fuUy. below p. 241, 
" Loar6, Eapril dn Code Napoleon, 1. pp. 205, 6, ed. 1805. See also 
^^uent, Priucipes de droit eivil, 1. g 234. 

" Titra Pciliminaire, Art. 4. Le juga qui refusera tie juser, sous prriteite 
^Q silence, de I'obBcuritg oa de rinBuffisance de la loi, poniia Stre pom'BiuTi 
*°Kinia oonpable de d^m de jastice. 
" See below p. 241, note 61. 

" Ch. 3. p. 217, "Authentic'* and "uBttal" interpretation ace togethet 
**lW, acoording to Savigny, hgal — a verj misleading term. 

'* Sea Bavigny, System 1. g 32. pp. 209, 210. He holds tlie •' anthentic " 
*•«»* to be trOB interpretation (ib. g 35. p. 234|. 
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tion, whether of a clear or dubious rule of law, has been 
somewhat needlessly subdivided by Savigny'* into a gram- 
matical, logical, historical, and systematical element. The 
lirst is a question of literal meaning, or interpretation, to use 
Blackatone's expression, by the words — the words being, of 
course, understood not aimply in their ordinary but, where 
they hape one, in their technical meaning'*. This is some- 
times opposed to the logical mode of interpretation" : but it 
is almost impossible, as Austin shews", to conceive an inter- 
pretation so purely grammatical as to involve no logical 
process. 

Savigny'a historical element of interpretation comes so 
very near to consideration of the "object," which will be 
treated shortly, that we need not devote much time to it at 
present. So far as it can be distinguished from that consi- 
deration, it deals with the meaning of words and phrases as 
determined by the immediate subject-matter, or the circum- 
stances under which that subject-matter was dealt with". 

The logical element is often taken in an extensive sense 
so as to cover all interpretation but what is purely literaL 
Strictly understood, it deals mainly with the question of con- 
sistency between the rule under consideration and similar 
matter. Logical interpretation, therefore, covers not only 
the implied enactment of logical consequences'", but the pre- 
sumption against repugnancy with other rules of law", at 
least such aa would come under the technical meaning of 
context (see below). The presumption against absurd conse- 



«> SjBlein 1. g as. p, 214, " Blacltatotie Int. % 2. p. 60, par. 1. 

" Savigny, SystRm I. g 50. p. 320. Also Anbrj et Bau, Cooni de droit 
oivU Erani^iB, t. 1. § 40. p. 130. 

■* '■ Interpretatioii " p. 1028. 

'° Bla/^kstone, ib. par, 3. Harwell on the Interpretatian of Statutos, 
oh. 1. p. 19. 

>» Maxwell, oh. 12. pp. 314—317. " Ib. oh. 7. 



THE GROUNDS OF JUDICIAL DECISION. 233 

q^"tiences appears to beloog to this head". With this too must 
H«; taken Savignj's rather questionable systematical element 
of interpretation, i.e. the reference to an ideal unity of the 
'"'liole jural system '". It may be compared with Mr Pollock's 
ideal standard of harmony in a class of judicial decisions"; 
but does not seem to have so much foundation in actual fact. 

Means of interpretation. I can unfortunately find no 
better general term than the above to designate the objects 
wtich Saviguy separates from the elements or fundamental 
principles, and calls the Hulfsmittel, of interpretation. They 
are matters, however, of primary importance, and very clearly 
described by the author referred to. They may be briefly 
indicated as 1. Context. 2. Ratio legis. 3. Intrinsic merit. 

Context, What Savigny calls the internal connexion of 
^ legislation^, answers fairly to Blackstone's context, under 
which terra he includes not only the remainder of any legis- 
lative document from which the rule in question comes, but 
others on the same or similar subject-matter". These obvi- 
"ttaly a£ford an unexceptional ground of interpretation for a 
dubious or deficient rule. 

Satio lo^S. The most universal and effectual way of 
discovering the true meaning of a law, when the words are 
dubious, is, according to Blackstone, by considering the 
'■^t'Soii and spirit of it, or the cause which moved the legis- 
lator to enact it". 

This means of interpretation Austin, applying his lan- 
gua.ge of course to enacted law alone, calls the reason of the 
^bttz^te, as indicated by the statute itself or by its history: 

*™ IfaKweU lb. This Beema to be tha only scope of Blaokstona'a par. i. 
™ tfae t^eeU and comequence of the literal conatruotion of a rale (p. 61). 

*■ System, 1, e. " Below ch. 5. p. 250. 

" fijBtem 1. g 3fi. p. 22.S. 

* ^ladtHtone Int. g 2. p. GO. par. 3. Maxwell, ch. 1. pp. 25—39. 

blackstone ib. par. 5. I omit, of oourRe, the following words, which 
Pl^y to an entirely diSereat eaae from this present one. See below p. 236. 
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and he rightly holds that recouree should not be had to it, 
until interpretation by the literal meaning of the words has 
failed''. 

So, too, Savigny only admits with caution, and in certain 
cases, the ground of a statute as a means of interpretation". 
The espression by which ratio legis is here translated 
appears to mean cause^ generally ; it includes, for the past, 
the circumstances or principles which led to the enactment ; 
for the future, the aim or object of that enactment". The 
latter is rather, I think, what in generally understood by 
ratio legis, and ia the sense in which it is taken by Grotius, 
who points out the distinction between the ratio and the 
mens of a statute. Mens is the meaning which we seek to 
discern"^ ; ratio one of the indicia by which we make that 
search". In the distinction of Savigny between a special 
and a general ground or object, the former has, as a means 
of interpretation, the greater weight". 

Intrinsic merit- Another point, to which Savigny 
considers regard may be had iu interpretation, comes in 
rather by way of distinction between two possible construc- 
tions of a doubtful law, than by way of ordinary interpretation. 
That point ia the intrinsic merit of the law as interpreted". 
This is an extension of the presumption against ahsurdity 

^ AuBtin S7. p. 645. Cf. " Interpretation " p. 1023, 

* SjBtem 1. § 34. p. 220, § 35. p. 224. 

*> See ib. p. 219. " VechiiltniBs dea Grundes zur Folge"="oanse and 

^ Ib. p. 217. Anbiy and Kan translate ratio legis hy motifs on but, L o. 
p. 130. So the ratio quae cansmtudinem euasit of Alesander Sererus (Codan 
8. S3. 1) ie surely definite object or motive, as opposed to error; Celaas (Dig. 1. 
3, 39). See however Savigny, System 1. g 25. pp. 146, 7. 

'^ For which Savigny neea tie terms Gedanke and geialiger Inhalt ib. 
213. 

Grotiue, de Jure. &o. 2. 16. 8. 

See Savigny 1. § 34. p. 212 and g 37. p. 238. 

SjBtem 1. g 35. p. 225. 
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above mentioned to a presumption against injustice or hard- 
skip. It is the least certain of all means of genuine interpre- 
tation — the one to be used in the last resort and with the 
most caution". 

In all the cases hitherto treated, it is understood that the 
rule or rules of law most applicable to the matter pending 
will not enable the judge to recognise with certainty any 
complete meaning". The language is " patently ambiguous 
or susceptible of various meanings or shades of meaning"." 
These are therefore all instances of genuine interpretation — 
not the making of new law, but the explanation of old. The 
results will be, no doubt, preserved in reported cases; they 
will partake, at least to some extent, of the peculiar charac- 
teristics of case law; and they will exercise just that degree 
of authority which it, in the particular jural system, exer- 
cises. Still they are really nothing but a fair comment on 
the rules of statutory or customary law, to which they might 
very well be appended as an authoritative or quasi-authorita- 
tive explanation. 

Spurious Interpretation. The case is different with 
a process for which I retain, somewhat reluctantly, the 
depreciatory name given it by Austin. Unnecessary and un- 
suitable as that process is now, its results have been, in 
past times, most useful. And although they were attained 
by side winds and in underhand ways, they could not, in all 
probability, have been attained in any other manner, 

I shall begin the subject by continuing a previous quota- 
tion from Blackstone's Introduction, which confuses two per- 
fectly distinct operations, and is therefore very likely to 
perplex the reader. 

After laying down, amongst other principles for discover- 
ing the true meaning of a law where the words are dubioits 
" Savigny, ib. Also Maxwell, 8. p. 1S3. 
" Savigny, System 1. § 36. p. 227. " Maiwell, 1. p. 19. 
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(i.e. genuine iuterpretation), that of considering the reason 
and spirit of it, or the cause which moved the legislator to 
enact it, Elackstone goes on thus^ 

" For, when this reason ceases, the law itself ought like- 
wise to cease with it". An instance of this is given in a 
case put by Cicero, &c., &c. From this method of interpret- 
ing laws, by the reason of them, arises what we call equity, 
which is thus defined by Grotius — the correction of that 
wherein the law by reason of its universality is deficient, 
&c. Ac."" 

If we set aside, for the moment, the maxim cessante 
ratione legis cessat lex ipsa and the instance adduced by 
Elackstone, this passage describes the interpretation of du- 
bious, or rather general, words by the reason of the law, as a 
matter of " equity." I may remark, to anticipate a possible 
misconception, that the "equity" of which Elackstone here 
speaks is recognised by him as a principle common to all our 
Courts, only apphed more peculiarly in those which are 
named after it, the Courts of equity par excellence". 

The passage of Grotiua is really from the Greek definition 
of hrieiKeui, wherein we are told that to liriei^ice.'; is matter of 
justice, but not according to the letter of the law, for law is 
always a general statement, whilst there are some cases for 
which it is not possible to provide in a general statement". 

^ TIlo nloEsators' loimiin, Ceesfinte ratione legiB ceBsat lex ipsa. I do not 
know where it first ocoars. 

*> Bkckatone Int. % 3. pp. 61, 62. 

« lb. note 14 : also § 3, p. 92 and Chitty's note (29), 

" Grotius, de Jure, &C. 2. 16. 26. Blocketone'e reference "de aeqaitate 
g 3 " purpoctB to relate to this passage, bnt is really, I imagine, a referenoe to 
that quoted next below. Aristotle Nic. Etb. 5. 10, 3. th ivituiki SlKaKw iiir 
iSTiV, oii rh Kara i^i^ov 5i itX iiraropSaitJJi rnfilnou Siiadov oCnoF S' dti i fiit 
K/iO! KaBi\ou ira;, iripl ivlaiii t' oix a^" Tt elirfir taS6\av. I have in the main 
availed layaelf of Mr Jaoteon's translation. As to the non-Aristotelian 
authorship of the book, sea his introdnetion (Aristotle, Nioomachean Ethics, 
Book V. uu— iiiij). 
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'E7rt6i«e5 usually bears the wider sense of what is gene- 
rally reasonable, which I take to be pretty near the true 
meaning of aequum with the Roman jurists. That wider 
idea, however, appears to be narrowed, in the passage quoted 
by Grotius, to the reasonable interpretation of general words 
according to the supposed intention of the legislator". 
Grotius himself also speaks, shortly before the passage above 
quoted, of a different and conjectural interpretation, beyond 
the signification of the words in which a promise is contained, 
of an extensive or restrictive character, based upon the object, 
motive or intention of the promiser". 

In this chapter then " De interpretatione " of Grotius, we 
have perhaps a key to some of the confusions in Blackstone, 
which may be here briefly pointed out. The maxim cessante 
rations legis ceasat lex ipsa does not apply to the case where 
the meaning of an enactment is dubious, but where it is out 
of accordance with the supposed general object. And, in 
the instance given by Blackstone, the words of the law were 
perfectly clear, the case came distinctly within them. But, 
as a decision in accordance with the letter of the law was 
contrary to what might reasonably be supposed to have been ' 
the general object of the law-giver, the plain letter was dis- 



The proceeding, therefore, here intended by Blackstone 
appears to be what Austin terras spwrioitB interpretation, 
and Savigny correction of an incorrectly expressed law' 

^ lb. 5. 10. 5. £ kSj/ i'OfiQ04T7js a^As ctv tlrev ixtl irapuv, fat tl ^ti ipo^ 
Bh^trtv St. In Ghetoric 1. 13. ncoTctr itrj rpis riv Xoyor iXXi Trpit t 
Siiroaw toC i-o/MjaiTou id onlj one of the many instanoaH of the general retuo 
ableneii denoted b; iiriilKiia. 

** Q-TotiuB, de Jure, &c. 2, IG. 20. It mast be remembered that OrotiaH' 
principal sabjeat in Uiia obapter is the interpietation of promises, not of 

" Auctor ad Heremiinm 1. 13. 10. Quoted in BIa.ckstone Int. § 2. p. 61. 
" System 1. g 36. p. 222 : g 37. p. 231. 



238 SPECIAL CHARACTERISTICS OF CASE LAW : 

It 13 not a case of the interpretation of general words, which 
is the obvious meaning of Grotius' equity. It is not even 
a ease "of general words being restrained by the end con- 
templated" which has been held to be genuine interpre- 
tation". It is the case of a person clearly entitled, under 
plain words of no particular generality, being excluded from 
the operation of the law, by reasoning based upon its object. 
This is restrictive interpretation ex ratione legis. The con- 
verse — extensive interpretation — consists in applying the 
supposed general object of the law or law-giver so as to 
include a case which does not come within the clear letter ; 
e.g. in extending an enactment upon fundus, a farm, to 
(tedes, a house". 

Savigny clearly distinguishes between an interpretation 
which is truly such, to which he gives the name expositimt, 
{Auslegung), and a so-called interpretation which is really 
a developement (Fortbilduvg) of the previous law''. Other 
authors draw the distinction between extensive or restrictive 
interpretation and application, of the principles of a law to 
questions not anticipated by it". AU these appear to me 
to belong to Austin's spurious class; as indeed does much 
of the deduction and illation spoken of by Hale. I shall 
endeavour to shew, a little farther on, that spurious inter- 
pretation, as it has sometimes been known by the name of 
equitable, so is in reality one application of the principle of 
equity in its wide or juridical sense. 

Anstin on spiuions interpretation. With regard to its 
"suggesting causes", a decision by way of spurious inter- 

' See CMtty's note to BlaokBtoDB Int. § 2. p. 61. Also Maxwell, ch. 
2. 8 3. 

o The case is on tbe atriol code of the Twelve Tables : the refeienoe to 
Cicero'g Topica g 23. 

*» Savigny, Syetem I. g 37. p. 2S8. 

" Aubry et Hun. 1. c. pp. 131, 3, 
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pretation, and tbe law based upon such decision as a pre- 
cedent, correspond to Austin's " Law formed by judicial 
decisions npon questions which arise out of statute law, 
where the judge decides according to his own notion of 
what the legislator ought to have eatabhshed "°'. Apart 
from the somewhat unnecessary impression of arbitrariness 
conveyed by these words, the same author correctly shews 
that interpretations extensive or restrictive, of a laW; ac- 
cording to its reason, constitute, when drawn into a pre- 
cedent, a palpable act of judicial legislation". We must 
remember, when reading some rather difficult passages of 
Austin, that, in "spurious interpretation", the actual and 
specific intention of the lawgiver in the particular clause is 
supposed to be clear, and to correspond with the literal 
meaning of his words, but to be over-ridden by his general 
design, i. e. tbe end, " reason ", or scope of the law. Where 
there is ground for believing that the specific intention 
differs from, or is not adequately expressed by, the literal 
meaning of the words, although the latter may be clear, 
the discovery of the specific intention by other indicia is 
genuine or true interpretation". 

As to the utiUty or expediency of spurious interpretation, 
Austin recognises a difference between its two kinds, the 
extensive and the restrictive. He rightly points out, to the 
disfavour of the latter, the very questionable convenience 
of judges tibroffating laws, either wholly or in part, whenever 
their actual provisions are not consistent with their sup- 
posed grounds". The still more objectionable abrogation, 

" Austin, 37. pp. 655, 6. 

" AnBtin, "Interpretation" pp. 1025, 6. Both kinds of interpretation 
maj of conrae oocnr also in Blatutorj dedaratioiia or authentic interpretation 
ib. 1030. 

" Ib. 1024—6 and Leot. 33. p. 699. On this subjeot asa Savignj, System 
1. 9 50. p. 324. 

" AuBtin,33. p.699. See too Wamkiinig. Inatt. g 1 19, and Aabry et Baa 
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entire or partial, of a statute, mtkout regard to its general 
end or reason, and the formation of new rules, without regard 
to consequence or analogy, has also, according to the same 
author", been styled interpretation; but the expression, 
if actually used, seems to be very incorrect. Beutham, in 
a passage of characteristic vigour and animus, objects to the 
principle of " interpretation ", under its technical or spurious 
sense, altogether". 

History of spuriouB interpretation. Extension or re- 
striction ex ratione legis, although not entirely inapplicable 
to a customary rule, has naturally much more to do with 
statutes. It has mainly occurred in connexion with the 
brief enactments of early times, and has decreased with tha 
greater modem developement of direct legislation. In the 
mass of Roman law which gathered round the text of the 
Twelve Tables, the so-called interpretation was doubtless to 
a great extent iiwprmement {in melius productio) i.e. inter- 
pretation of the spurious class". The question whether thia 
matter belonged rather to the category of case law or text- 
book law will be discussed hereafter. 

During the gradual formation of the Edict, genuine and 
spurious interpretation could not but be somewhat confused, 
from the veiled manner in which the Praetor's really legis- 
lative power was exercised". In his jurisdiction, original 
actionea in factum would doubtless be allowed without any 
pretence of interpretation. After the Codification of the 
Edict, its extension through inference and analogy was ap- 
parently contemplated by Julian, but confined, as a matter 

1- § 40. p. 131} against this applioatiou of tbe maxiin cesiaTtic 

ratione legia ceisat lex ipsa. Sftvigny Hcarcely approves of the distinotion 

referred to (Syatem 1. S 50. p. 321). 

Interpretation " p. 1029. 

" Pmcipea du Code Ciril, oh. 17. Traitee, 1. pp. 244, 5. 

Digest 1. 2. 2. 5, 13. 

See Sarignj, Sjsl^m 1. § 47. p. 298. 
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of legislation, to the Emperor'*. Both here and in the 
case of leges and senatusconsulta, our authorities admit the 
employment of reasoning by analogy to inferior magistrates 
as a matter of jurisdiction: a similar proceeding, when called 
iiiterfretation, would seem to be connected with the consti- 
tttiones of the Emperor alone**. The influence, during this 
period, of licenced prudentes, will be noticed below under the 
leading of test-book law. Even judicial interpretation in 
the genuine sense appears to have been ultimately absorbed 
^y the Emperor: so that, under Justinian, mechanical ad- 
ministration and authentic exposition of the law were alone 
intended to survive. This was also the ideal of Frederick 
U. of Prussia— all cases were to be provided for beforehand, 
except so few that they might be dealt with by the supreme 
legislature". 

As to England, Austin cites instances from our older 
statutes where a large amount of judiciary law has grown 
^J) by way of extensive or restrictive interpretation". And 
'"^ported cases of no gi'eat age contain a distinct recognition 
*^f the practice. At the present day, such interpretation is 
^J no means in favour. As to statutes, for which our rules of 
***-terpretation are mainly laid down, arguments and infer- 

* Codei 1. 17. 2. 18. Cum Jnlianai...hooretuleritutsiquidimperfectnm 
^^"Veniator ab imperioli Banctione htra repleatui ; et dou ipse solus sed et 
^**"vnB HadrianuB,..hoc apertissime definivit, lit si quid ia edinto poaitum non 
**l^eniatnr hoc ad ejus regulas ejuaqne oonjeotnruB et imitationea possit nova 
***stmera auctoritas. The Oreeli version {A/SoiKfw) makea tte last words 
*^f er rather to iurisdiotion by the aiagistmteB. The Latin would be nearer 
*'*^ Hadiiao'a words. 

" Compare with last note D^. 1. 3. 10—12 (Julian), and 13 (Ulpian). 
" See Savigny System 1. §§ i&, 49, 51 : pp. 305, 314, 328. The ProBBian 
Jjandrecht was modified in the direction of the Code Napolkin (above p. 231) ; 
^Ot & doubtful case, althouBh decided, may (Einleitnng §§ 47, 49) still lead 
^Hber to a declaratory statute (see Austin 39. p. 690), or to a snpreme 
^«ciiion which ifl really a precedent (above p. 224, note 37), 
ft " iuBtiii 37. F' 056. See too Maxwell on the Interpretation of Statales, 

I pp. 1S8, 9. 
1 C. J. \^ 
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ences are based as much as possible " within the four conn 
of the law." The function of external circumstances 
generally limited to the task of genuine interpretation- 
of " suggesting a key to the true sense of an Act, when tl 
■words are fairly open to more than one. ..when the langui 
is patently ambiguous or susceptible of various meanings' 
The strongest expressions may be found, in our judic 
dicta, against setting aside the plain meaning of a statute 
fevour even of the most probable intention of the legii 
.ture** : and established rules of case law, when dependent 
upon restrictive interpretation, have been followed with reluc- 
tance by modem judges. 

Tbe abuses of spurious interpretation were strongly urged 
in the speeches delivered in the French Conseil d'Etat before 
the passing of the Code Napoleon. The Livre Prdlirainair* 
contained an express prohibition of it. " Quand une loi eai 
claire, il ne faut point en ^luder la lettre sous pr^texte d' 
p^n^trer I'esprit." Although the Livre Pr^liminaire did d« 
become law", this principle has been repeatedly affirmed bj^ 
French courts'". But continental textbooks certainly 
nise cases where " the letter of the law is opposed to th» 
spirit," as proper for the intervention of " equity." The only: 
difference that I can see between this proceeding and spUTV 
OMS interpretation, in Austin's sense, is that a contineo.* 
judgement does not operate as a binding precedent, and thefl 
fore does not introduce a new m!e of law. 

The term equity as applied to interpretation. Bla^''' 
stone, as we have seen, represents the method of interpret iD? 
laws by the "reason" of them as the foundation of "equi*?' 
It is, I think, rather true that equity is the founda, 

" Maiwell ib. pp. 19, 33. 

°* See Eflpacially Lord Tenterden's worda, Maswell p. 6. 
" LoErf, Eflprit du Code Civii, t. I. eh. 84. p. 133. 
" See Laurent, Prinoipes de Code Ciril, t. 1, g 273. 
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of that mode of iDterpretation. But, howevtsr that may 
be, a special use of the word equity in this behalf does 
undoubtedly occur in our older jurisprudeuce. According 
to the equity or equitable construction of a statute, cases 
out of ita letter were held to be within the samo remedy 
that the statute provided, if within the same miachief or 
cause of the making of the same : the reason being that the 
law-makers could not possibly set down all cases in express 
terma". The term "equity of a statute" has also been 
applied, in a case of still more extensive interpretation, to 
"theprinciple or ground of a rule adopted from analogy to 
> statute^." 

I shall not here anticipate my consideration of the dif- 
ferent meanings attached to the word equity, farther than to 
notice Austin's remarks on that word as applied to "spu- 
rious" interpretation. According to this author the word 
fijiu'ty means, properly and originally, uniformity or univer- 
loiity ; as applied to judicial decisions, analogy"*. Of the two 
kinds oi spurious interpretation which we have just been con- 
sidering, it is, as Austin shews, only the extensive which can 
strictly be said to be founded on analogy, and he accordingly 
tella us that the term aequitas is never applied by Cicero or 
the classical jurists to restrictive interpretation, if indeed such 
''iterpretation was allowed at all by the Roman law. He 
Reuses Grotius for so applying the word aequitas, by taking 
^t to import not merely uniformity but the somewhat wider 
**ieaning of consistency'". 

Here, as often, it appears to me that Austin starts many 
^Uuiecesaary difficulties by refusing to recognise the ordinary 
meaning of words. I shall endeavour to shew elsewhere that 
the fuuJamental conception of aequitas and equity is reason- 
" Maiwell, p. 226. I Lave followed the words of Coke (1 Inatt. 24 b) 
'suiei more eloaely than Maxwell does. The "equity of tha statute" is 
IJttleton'fl phrase. 

ioBtin 33. pp. 597, 8. " lb. p. 59^1, 
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ahleness and, in particular reference to interpretation, reason- 
able modification of the letter of the law. This latter meaning 
will suit either extensive or restrictive interpretation. As to the 
non-application of the word aequitas to restrictive interpreta- 
tion by the Roman jurists, I am inclined to question Austin's 
negative, though I cannot at present produce an instance 
against him. In English law the phrase " equitable construc- 
tion " has certainly been used in several cases where the effect 
upon clearly expressed statutes has been practically restric- 
tive". 

The "reason of the thing" or etiuity. It is obvious 
that an "interpretation" which is based on the supposed 
object of a law, or on the judge's notion of what the legis- 
lator ought to have established, or on considerations of 
intrinsic merit, will approximate very near to the extremely 
free ground of judicial decision indicated by the words above 
quoted from Sir Matthew Hale. " Thirdly," says he, " they 
(judicial decisions) are such as seem to have no other guide 
but the common reason of the thing, unless the same point 
has been formally decided"." The expression is not a very 
clear one, and some illustrations used by its author seem to 
point only to the intention of the parties concerned. There is, 
however, a generality of tone in the passage in question 
which is scarcely satisfied by this limited interpretation. 
And, as appbed to Jurisprudence at large, I do not think we 
shall go far wrong in taking the common reason of the thing to 
mean a common-sense or reasonable view of the circumstances 
of the case. 

This would be considered a rather audacious ground of 
judicial decision by some lawyers, more especially, perhaps, 
re\,^gland. It corresponds, however, to what has been 
' as such a ground in most countries, i.e. equity, 
Hale, ».^ell, ch. 9 § 5, particularly pp. 227, 232, and 233, 
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in ita wide or juridical sense. A reasonable vietv of the 
will, as I shall endeavour to shew hereafter, very nearly 
express the aequitas of the Roman Praetors — the aequitas 
which Cicero cooi^dinates with leges, senatusconsulta &c. as 
"sources of law"," It is exactly "le bon sens et I'^quite," 
ily recognised in the theory of French law". This 
of decision must always fill a large space in systems 
an acknowledged authority of case law, unless the 
arciaes freely a power of reference to the legislature. 
Tke inconvenience of this proceeding in modern times is 
obvious, and its abolition in France has been mentioned 
niwve. The resource, therefore, left to the French judge, 
who must decide the case before hira, is said to be, where 
definite law fails, "^quit^" or, as it ia sometimes defined, 
"natural law or right, universal j ustice, and reason"." 

Hale's " reason of the thing " is the one of his grounds of 
decbion most open to criticism, and neither this nor the ex- 
pressions just quoted from the French would commend them- 
selves to our English analytical school of jurists. 

Austin's point of view, moreover, regards decisions less as 
to their own grounds than as to their formation of new law. 
In his account, then, of "judiciary law with regard to its sug- 
gesting causes," rules based (through the medium of deci- 
sJons) upon the "reason of the thing," would be, in general, 
rules which are established by judges ex propria arlntno'". 
'" See Austin 33. p. 601. The passage referred to ia ap|iarentlj Tnpioa 
S.S8. 
" Portalis, cited faj Austin 39, pp. 686, 7. See Laurent, g 27G. 
" Lanrent, g 256 : Locrfi, t. 1, p. 211, &e. I must admit that I do 
W End this prinoiplo of " Equity " in Aabry et Eau : but, on the other 
JWd, the; admit an extreme freedom of interpretation eo nomine, and of 
'ifltitnHou by argamenta from analogy, a contTario leniu, and a fortiori, 
'*'«m, 1. 1 S 40, p. 132. In the Prussian Landcecht (Einleitnng § 49) and the 
Oodica Civile (Art. 3) the judge's last resort, nliere he has to decide, 
to lie in " the general piinoiples of the lav." 
37, p. 656. 
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Or they would be referred, in the moat favourable case, to 
the judge's notion oi general utiliUf, Nor would I lieny that 
general utility is the best ultimate standard, failing authori- 
tative guidance, for a judge who can take a wide and com- 
prehensive view of that priociple. But for the decisions,^ 
upon which the rules intended by Austin are based, there 
seems to be an actual motive nearer at baud. I have aa 
much as possible avoided the word "equity" here, because I 
have to speak of the subject hereafter, and Hale's expression^ 
if ambiguous at first sight, is not complicated by modi 
technical meaninga, as "equity" is. I conceive, howevCT, 
that " a reasonable view of the circumstances of the case 
has been at the bottom of most of the decisions upon wbieb 
our rules of English equity were founded : nor do I see hoi 
it can ever cease to be one ground of decision, until everj 
possible case can be provided for by a previous rule. 

Precedents. Sir Matthew Hale's fourth ground — no! 
substantively stated by him but clearly to be inferred ironi 
his words "unless the same point has been formally decided "- 
will be treated in the nest chapter. I would here remait 
that in classifying the grounds of judicial decision as ,1 havi 
done, and in taking the application of a precedent separatelj; 
I do not mean that all decisions can be classed Bim|J| 
under one or other of these headings, and still less that pW* 
cedents are in any inferior degree grounds ofjudicialdecJaioa; 
As to the iirst point, genuine, if not sometimes spurious, il 
terpretation and the "reason of the thing" are combined i 
almost every judgement of importance. As to precedent 
it is their special and preeminent operation which entitlf 
them to separate treatment. They indeed constitute J"** 
excellence the subject of case law. But it was first necef 
to speak of other grounds of decision, than decisions theoo 
selves. ■ 




I SPECIAL CHAKACTEHISTICS OF CASE LAW: THE APPLICATION 
OF A PRECEDENT. 

Anstin's judiciary law. Austin sul>jects tlie employ- 
ment of case law to a very rigorous analysis, resulting, I can- 
not but think, ratber in the determination of what ought to 
be, than of what generally is, the use of a precedent. When- 
ever a decision involves a new rule of law, that rule is not, 
according ta him, stated in the decision, but ia to be found in 
what is called the ratio decidendi, i. e. the general grounds or 
reasons alleged for it, ahjtracted from all modifications sug- 
gested by the peculiarities of the specific case'. Whether 
WecoDsider the entire judgement, or the general positions and 
expressions which the judicial legislator employed, they must 
be implicated with these peculiarities". If the latter are not 
W implicated, or at least were not necessarily imported and 
Naturally provoked by his judicial decision of the case before 
''ini', they are extrajudicial, impertinent, and have, or ought 
to have, no authority*. The ratio decidendi, then, which con- 
stitutes the rule of judiciary law, lies in concreto, exists no- 
where in fixed or determinate expressions, and can only be 
•^lificovered by this peculiar process of abstraction or induc- 
tion'. 
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The process, by which a ratio decidendi is arrived at, 
differs from the proper interpretation of a statute in that the 
former requires all indicia, which the previous ease may 
afford, to be looked at, whereas a judge interpreting a statute 
is bound to look primarily if not exclusively to the very ex- 
pressions in whicli the provision in question is given*. This 
wideness of scope in determination of the ratio decidendi, or 
in other words the indeterminateness of its form and of the 
signs by which it is indicated, make the process of induction 
a difficult and dehcate one'; but at the same time, if there is 
leisure to perform it, constitute an advantage over the nar- 
rower data allowed to the interpreter of a statute*; if, that is, 
the statute be ambiguously worded. A statute aptly and 
unambiguously worded is of course more accessible and 
knowable than a rule of judiciary law, which must be obtain- 
ed in the above manner'. In the latter the obscurity and 
inaccessibility are inherent and essential: in statute law they 
could be avoided '". 

Consistently with these views, Austin objects strongly to 
the frequent detachment, and insertion per se, of general 
propositions derived from cases, in the Code and Pandects. 
And he imposes upon the modem, who wishes to apply one 
of these Roman precedents, the additional task of inferring, 
from the reported fragments of the case, those unreported 
specific facts, by reference to which the general propositions 
ought to have been construed". 

In a passage previously quoted, Austin seems to admit 
the possibility of general propositions imported necessarily by 
the judicial decision of the pending matter"; although he else- 
where points out the reluctance which our judges have shewn 
to throwing out such propositions, which were not as proxi- 
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> AuBttn 39. 663 ; 37. Gal. 

' lb. p. 672. 

' lb. 37. pp. 647, 8. 
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mate as possible to that matter". For future cases closely 
resembling the one decided he would allow that a general 
proposition might not be extrajudicial; so that it is rather 
correct to say that the manner in which such propositions 
are accumulated by the judiciary system is slow and frag- 
mentary than that they are not made at all. 

Practical application of precedents. The reader will 
scarcely be surprised to find that Austin's method of abstract- 
ing the ratio decidendi is not universally adopted in practice. 
i proceeding by no means unfamiliar either to English 
judges or practitioners is that of finding, not a rule, but some 
judicial decision as a whole, called a case on all fours with 
the pending one, by which the latter ia to be decided. This 
kind of decision is stigmatised by Austin in somewhat too 
iincompromising language as purely arbitrary". 

The scientific use of precedents is undoubtedly different 
'rom this, but does not seem to include all Austin's steps or 
*aanme all hia principles. I would refer on the subject to Mr 
-rollock'a very able essays on Jurisprudence and Ethics, of 
^hich I much regret that I could not avail myself earlier in 
^■lie composition of this book. Asserting, to the full, a good 
-English lawyer's avoidance of general propositions which are 
*»«t necessary to the decision", this author certainly does not 
^■Jpear to me to follow that laborious process of abstraction 
"*^!iieh we have just been told is essential to the employment 
*^f case law. Hia scientific practitioner has, to begin with, 
*-Vie chance of finding a general proposition applicable to the 
*^^9e in hand, based apparently upon the authority of a text- 
book, and which has, to all intents and purposes, replaced the 
t*articular judgements whereon it was founded". This is a 
^^ly important admission of the functions and authority of 

" lb. 39. p. 6flO. " Austin 39. p. 68S : Bee al»o 37. p. 643. 

" PoUoclt'B Esaajfl. The Boieace of Case Law, pp. 266, 7. 
" lb. p. 248. 
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modern test-books, whether backed by some judgement 
subsequent to the generalisation in question or not. Failing 
such a general proposition, it will be necessary for our expert 
to have recourse to reasoning by analogy, between his j:ase 
and those previously decided in simili materid. This process 
ia indicated also by Austin, in his remarks on analogy, to 
which I shall briefly advert a little farther on. It may no 
doubt be even longer than Austin's abstraction of a ratio 
decidendi, if there are many eases to be considered. But it 
is scarcely so circuitous in each instance, as it goes from par- 
ticulars to particulars", not from particulars to an imaginary 
general, and then back to other particulars. The remarks of 
Mr Pollock on the function of the Court, indicate the same 
process as that which be describes for the Counsel. An 
" ideal standard of harmony" assumed or actually existing 
for the former, ia practically referred to by the latter, when 
he seeks for an analogy which is real and close. The identi- 
fication of this "ideal standard" with the old idea, of a per- 
fect and uniform system of law gradually discovered by the 
judges, has the interest and merit of shewing some latent 
truth in what modern authors have generally considered a 
venerable falsehood". 

Cessante ratione legis cessat lex ipsa. A propos of his 
ratio decidendi Austin has some good remarks on an am- 
biguity in the use of the above maxim, which appears to 
arise from the indiscriminate use of the word lex in cita- 
tions from the Justinian corpus juris. If lex be taken in 
its original sense of statute proper, the maxim is one of 
very questionable truth or utility, as has been shewn above". 
If lex be taken according to the middle-age use, following 
out Justinian's own idea, as extended also to those frag- 
ments of the Dige.st which are really case law, then the 
" lb. p. 256. " lb, pp. 251, 2. 

>" P. 23fl; Bee AuBtin 33. p. 699. 
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ratio of these laat-named letjes becomes Austin's ratio deci- 
dendi. The true ratio legis is the supposed object or pur- 
pose of a statute, which may be differently conceived of by 
different people, and is not an onacted part of the statute ; 
so that it is inadmissible to infer the abrogation of the 
statute from failure of its supposed object. The ratio legis, 
where lex means a case, is the general principle deducible 
from the case, and constitutes the whole law to be got from 
that case ; so that, if it fails to apply, the lex, whether we 
take it to mean the law of the case or the case itself, fails to 
apply also". 

Austin's distinction between the extetision of a statute, 
&c ratione legis, to a case not falling within the provisions 
of the statute, and the application of a ratio decidendi to a 
case resembling that decided", is clearly and ably drawn, 
hut need not be stated here in detail. As has been said 
S'tove, I doubt whether a ratio decidendi, in the strict sense 
which he attaches to that phrase, is often extracted ; and I 
^in inclined to treat both the operations here distinguished 
*s matters of analogy. 

Analogy. In the reasoning of Austin npon this subject 
^S connected with judicial decision, and particularly in his 
*"emarks upon Paley and RomiUy, it is only necessary, I 
"*-liink, to take into account the earlier part of that Excursus 
***i analogy which seems to have been appended to Lee- 
"*-X3re S7, That is, we need only consider analogy in the 
*^ii3e of likeness", not analogy in the sense of an intel- 
■*ectual process". Nor is it necessary to dwell at any length 
""^Jon the question of resemblance in the narrow sense in 
^fr^hich resemblance is opposed to analogy". 

If a case resembles a previous one, in this sense of re- 

1 lb. 
103G— lOiO. i" lb. lOiO— 1051. 
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semblance, there is no new law made. The two cases are 
truly, to use the common phrase, " on all fours": in Austin's 
language, the judiciary law deducible from the first decision 
is merely applied to the second". Very often, however, the 
new case is only analogous to the old ones, that is, it only 
possesses some of the properties of the class or classes of 
cases contemplated by former rules. Here there ia no rula 
appUcable, and, so far as the new decision constitutes a rule 
for the future, the judge derives that new rule from previoua 
ones, whether statutory or judicial, hy a " consequence built 
upon analogy"." An instance of this is the extension of a 
statute, unequivocally expressed, to objects within its scope 
but not within its provisions; or to objects which, though 
not within its scope, because not existent at the time of 
making, are analogous to those within either the provisions 
or the scope". 

Competition of opposite analogies. This is a subject 
started by Paley in his Moral and Political Philosophy, 
tinder the title "The Administration of Justice™." Paley'a 
remarks were commented on by Sir S. Romilly in the 
Edinburgh Review"; and the original together with the 
comment has prompted one or two not very intelligiblo 
paragraphs in Austin's principal lecture on Judiciary Law. 

The somewhat specious phrase of Paley appears to indi- 



cate a state of things arii 
and multiplicity of pre-exi 
judiciary, than from a speci 



ng rather from the minutenes 
isting rules, whether statute oc i 
characteristic of one or tW 



other kind, I am inclined however to believe that Paley 
*■ lb, 37. pp. G48, 9. " lb. 37. pp. 660, 661. 

s' lb. 660, alBO see above, pp. 238. 9. ^ Book 6. oh. 8. 

» Vol. 29. p. 22J. Bead partinularlj the paasaee '■ When a point of la^*" 
&e," qaoted in the test of the artiole, direetly a/ler that qaoted in the no- ^~' 
"After all the certainty &c." which it directly followa in the original ( p — ^ 
3S3, of the 20th cd. of Palej). Note also tho words "so far as the sa i^^ 
was argued or adjudged opon principles of commou law " (p, 2G0). 
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in tte passive which gave rise to Austin's disquisition on 
this subject, had really ia view rather the applicatiou of 
judiciary than of statutory rules. As to the expression 
" brought within a fixed rule by analogy " to which Austin 
objects", it is, no doubt, incorrect, but Paley'a true meaning 
is expressed clearly enough in the very next words, where 
he says that the pending question may hold a relation by 
analogy to different rules". 

This is the "competition of opposite analogies" — one 
inviting the judge to decide the case, and therefore model 
the new rule, analogously to the old rule A, the other 
analogously to the old rule B", And this competition is 
the very difficulty which the judge has to surmount, by 
comparison, adjustment and reconciliation of the analogies 
with one another, or by giving up tlie weaker to the 
stronger'': so that Sir S. RomiJly is undoubtedly wrong in 
making Paley regard it as a means of swnnouniing difficulty, 
"1 the application either of statutory or judiciary law". 
I also think he is wrong in supposing Paley not to be 
speaking principally, or even solely, of judiciary law". 

Austin shews, rightly enough, that this competition of 
'Opposite analogies may arise from inconsistent statutes or 
■iiconsistent parts of a single statute "", as well as from 
"iconaistent precedents. But there is much truth in the 
Jdea which I cannot but think was present to the minds 
''' both Paley and Rorailly ; that such competition will at 
*"?" rate arise less in statute than in judiciary law. In the 
■•ornoer the rules may be general and few : in the latter 

1 »» Anstin 37. p. 601. " Paley I e. p. 259. 

i- '^ AoBtin 37. p. 661. A macli better statement of the case than that given 
L ^ Mae same author at p. 6oi. 
*" See Paley 1. c. 239, 200. 

"* See hifl note, Ed. Hot. 1. c. Also Aoetin 37. p. 662. 

**■ See above. " Austin 37. p. 662. 
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tliey must be special and numerous. In the worst 
the former- — piecemeal l^ialation and mangling by a cmn- 
mittee of amateurs'' — there ia at least the attempt to take 
a wide and prospective view, on the passing of each several 
enactment. In the best case, the rules would form part 
of a balanced and comprehensive si/stem., which would 
reduce the "competition of analogies" to the least possible ■ 
degree". 

" The espreBBioiiB here used are somewhat too strong for tlie ease which 
I had ia mind. At any rate the institution of Standing, or Grand, Com- 
mitteee bids fair to remove muoh^of ihifi reproach from the English Houae 
of Commons. Frora the short esperienca which wo have had ot these 
bodies, they appear to do their wotk of legislation not only in a, scicntifio I 
manner but in a spuit very free from party feehng. 

■^ See Austin's remarks on Saviguy's treatise Tom Berof, &c. Lect. 39, I 
p. G87, note 79. 



CHAPTER VI. 

CASE LAW : ITS ADVANTAGES AND DISADVANTAGES. 

Austin completes his survey of judiciary legislation by 
oonddering certain groundless objections to it, certain real 
objections to it. and the possibility of excluding it by codes 
or systems of statute law, I shall examine these subjects in 
order, only premising that 1 may be obliged to class some of 
Austin's real objections among the groundless ones, and that 
r postpone the subject of codification to the last chapter of 
this part. 

The objections, which are mainly derived from Bentham, 
tum upon the makers of the law in question, the manner in 
'^hich it is made, and the character of the law when made. 

The makers of judiciary law. The in-esponsibility, or 
ilsufficieut responsibility, of the judges to the community, is 
Tged by llomilly"; to which Austin adds the greater oppor- 
tunity which is afforded for sinister proceedings, by judiciary 
'ban by direct legislation. The latter author, however, shews 
that the above objection, raised by Romilly, is rather to our 
•^w-n particular constitution than to judiciary law in general'. 
■*t is in Austin's own argument that the strength of the 

* Ed. BeT. I. 0. pp. S31, 2. He also adds the imposeibilit; of one man 
"siiiB ililo to legislate on oil btanchea of law. This is reallj an objection to 
tile eittnsLvemasB of our jurisprudence. It would clearly be better, it possible, 
*o rednce that mass, than to make all our judgeB epeoialiats. 

» Ai-Etin 38. p. 664. 
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objection lies. Granted an unprincipled government, with- 
judges dependent on it, the ends of sucii a government will 
be attained witli greater ease through the less observed 
action of the Courts, than through the open and odious 
method of direct legislation. With ourselves this objection 
seems at present to have no weight whatever. 

Hallam indeed considers that the irremoveability of our 
judges does not entirely secure their independence*. But' 
scarcely any one would now maintain that their hope of' 
future preferment has the least influence upon their adminis- 
tration of justice and the judiciary legislation resulting from> 
it Against any risk of arbitrary conduct on their part wa 
have a sufficient guarantee in the high character of the body 
from which the judges rise, in the influence of that body upoi 
them, and the control exercised by public opinion upon both*. 

Manner in which judiciary law is made. A tenable 
objection, according to Austin, is the haste with which this 
kind of law is made, in the hurry of judicial business'. Thia, 
though it may be a common fault in judiciary legislation, is by 
no means an inherent or essential one. Instances are quoted 
by Austin and his editors of solemn and deliberate judiciary 
law. The opportunities for such legislation might be " 
or the evil of hasty legislation diminished, by two means, whicA 
would probably meet with a very different amount of favour 
from the profession. 1. By appointing more judges, and t 
giving more time for each case. 2, By formally recognising 
much higher degree of authority, in cases decided on appeal,, 
than that allowed (if any) to others. I feel, however, that 
practical suggestions would come better from those who are 

* Constitutional HiEtor; of England, Ch. IS. To this argoment mi^t of 
course be added the dependence of the Lord Chancelloi's tenure of offioe 
tlia miniatry of whic^i lie forma part. 

• See AuBtin 38. pp. 606, 7. 
' Anstin 39. pp. 672, 3, note 70. Also note 33 on p. 545. 
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more directly acquainted with the present working of our 
system than myself, 

Non -attestation by authoritative documeuta' is a purely 
accidental cii'cumstaQce. having no more necessary connexion 
with judiciary legislation than with any other public act 



Equally unreal is the objection of Beuthara that judiciary 
law is only quasi-coniniand, and thercforo not properly law at 
all, If, as Austin shews', it be known to be the will of the 
legislator (I should prefer to say the law of t/ie land) that the 
prineiples or grounds of judicial decisions should be observed 
as rules of conduct, the intimation of the legislator's will 
is as complete as in any other case. That there is no real 
publication or promulgation of those principles is perfectly 
true. But neither is there, virtually, of statute law, in modern 
systems'. The incognoscibility of judiciary law is another 
matter, and is an argument j^ainst its character when 
made. 

liZpost facto legislation. An objection taken by Ben- 
iham and Romilly and endorsed by Austin" should not cer- 
tainly be set aside lightly; and yet it appears to me that the 
objection to which I refer must to a certain extent be disre- 
garded, in practice. 

A judiciary rule, being the introduction of something new, 
ia, in strictness, ex post facto or retrospective, with reference to 
tiie case by which it is introduced. It may not be such, 
in its actual effect, because the decision may possibly have 
been anticipated by private professional advisers or by the 
parties themselves. But it is quite as likely to be, in its 
effect, ex post facto, even in the case next after that by which 



Beatham Tmit^ 3. 
n. p. 673. 
C. J. 
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it was introduced; in Austin's laoguage, the case to wKch 
is first applied'". 

This objection is a valid one, though it must be observed 
that it lies in theory against the firat decision under the new 
rule alone, not against tiie subsequent operation of that deci- 
sion as a precedent. If, however, allowed as an obstacle in 
that first instance, it would put an end to all judiciary legis- 
lation, properly so called. Application of existing rules 
and interpretation in the strictest sense would be all that 
was left to the judge. I believe both the modification of 
old rules and the employment of new ones, wben based upon 
a close analogy, to fall beneficially within his functions: 
functions which must include a consideration of what I have 
called the reason of the thing, or else reduce the judge to a 
machine. It would not appear that greater injustice is done 
on the whole by an assumption that the reason of tlie thing 
may be treated as known by the parties to a civil case, than 
by the assumption of a general knowledge of criminal law. 
It is true that this last assumption would never be extended 
to cover cases of conduct which, however against the general 
principles of criminal law, had not been erected into specific 
offences at the time of commission. But, in those which 
have been so erected, the persons held liable are often as 
ignorant of the particular provisions violated as if the latter 
had never been enacted". However, to make the parallel 
complete, between the assumed knowledge of criminal law in 
general, and the assumed knowledge of the reason of tJie thing 
in civil matters, there ought to be an attempt to lay down, 
for the latter, some broad and general rules on subjects with 
which people must necessarily deal without any opportunity 

" Anstin L o. p. 673. Tha paragrapli " Thirdly 4o." ie rather pnzzling : 
but tbi^ is. I tbink, its meaning. 

" See ray Analysis of Criminal Liatilily, p. 50. On the "reason of the 
thicg," above pp. 244—6. 
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for special legal knowledge". Our judiciary law, in its pre- 
sent condition, is, as Austin shews", to the hulk of the com- 
munity quite as thoroughly ex jtost /ado legislation, even 
after it has been apjilied in Court, as it was on its first intro- 
duction. But, if the power of anticipating a decision, to 
which Austin refers, has been facilitated as far as it practically 
can be, it seems to me that the very occasional disappoint- 
ment of reasonable expectation, by a judgement somewhat 
advanced in principle, might be disregarded in comparison 
with the genera! improvement of the system by judiciary 
legislation. 

Character of judiciary law when made. The gist of the 
chai^ of injustice from ex post facto legislation lies in the 
&nlt of judiciary law, it is to be hoped not absolutely irreme- 
diable, which is covered by this last objection. Although the 
fact, that rules of this law exist nowhere in fixed or determi- 
nate expressions, is scarcely tnie to the extent stated by 
(Austin, it is certainly true that the law is made up piecemeal 
of usually minute and detached generalisations, which are 
not always on the points most requiring authoritative aettle- 
mentj and which have to be gathered from an enormous and 
perpetually increasing mass of documents. The negative 
feult of partial developement will be treated a little farther 
on. The positive ones, which must be considered here, are 
briefly stated in two words — uncertainty and voluminous- 
Dess. 

Uncertainty. Austin urges as one of the tenable objec- 
tions against individual rulos of judiciarj' law the difiiculty of 
testing their validity, and tho consequent uncertainty which 
must always be felt concerning them". 

" Sea generally on this anbject Mr Pollock's essay on Some defects of our 
Commaroial Law, particularly pp. 6i— 66. 
" Auatin 39. pp. 674, 6. 
" Anatin 3'J. pp. 677, S. 

17—2 



Z6Q CASE law: 

Here the theory of Roman law would seem to apply, 
which recognises, at least in one passage, the authority of a 
continuous scries of judgementa. Yet this probably is, aa I 
have endeavoured to shew elsewhere", really a reference 
rather to text-booh than to case law. And Austin points out 
that even in the Roman system a single decision may often 
furnish a general rule of law'*. This statement, whether true 
or not, in the full extent to which Austin makes it, of the 
Roman system", is certainly true of our own. It is also true, 
however, that a single decision does not obtain the same 
authority, while it stands alone, as when it has been corrobo- 
rated by repetition". In practice, therefore, we sometimes 
find a rule of law which has been laid down by one judge 
expressly overruled by another; and this occasional conflict of 
legislative opinion appears to Austin incapable of settlement, 
either by number of decisions reputation of judges or consis- 
tency of rules with the general legal system'". The same 
fault occurs, as everyone knows, in statute law, though it 
might be avoided by careful legislation, and is partially cured 
by the rule that the later provision repeals the former with 
which it is inconsistent". 

This "uncertainty" of Austin is, to my mind, by no means 
one of the hopeless faults of judiciary law. It doubtless 
exists and may arise from other causes than those mentioned 
by Austin. A rule of judiciary law may be uncertain, not 
merely as to its validity, at least if questioned by another 
judge, but as to its legal effect". Cases of the latter kind 
are, however, not likely to be very common with a well con- 

" Above, p. 218. " AuBtin 39. p. 677. " Above pp. 217—220, 

" See Chitty-s note (3) to Blaokstoue Int. g 3. p. 70. 
" See generally Auatin 39. pp. 677, B. 

" Sea Maiwell on the Interpretation of Stalulei, ch. 7. p. 133. 
■< See Mr Pollock'a temaiks on Cai v. Hlckmaa. Some defects Ice. 
EwajB, p. 83. 
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stituted Court of Ultimate Appeal, and the arbitretncnt of such 
a court can clearly dispose of the conflict of authorities upon 
which Austin's uncertainty is based". That this authority of 
last resort should be one, I perfectly agree with Mr Pollock, 
in order to the attainment of uniformity in the judiciary law 
produced. In view, however, of the despatch of work, it must 
be hoped that the desired unity couid be attained consist- 
ently with a division into departments for distinctly differ- 
ent subject-matter. How to deal with conflicting or ques- 
tionable judgements, which are not carried to a court of 
appeal, is not eo easy in our system as in the Frencli, where 
the Cour de cassation can intervene to prevent the semiautho- 
ritative future influence of a questionable judgement, without 
tbe immediate parties moving or being affected". 

As to the Yoluminoiisness of case law it is scai-cely 
necessary to do more than point to our own rapidly increas- 
ing library of reports and to quote the strong complaints of 
Austin, made when that library was not half its present size. 
That it was absolutely impossible for the laity to know the 
rules which were to guide their conduct, so far as these rules 
lay embedded in judicial decisions, was inconvenient, but 
might be borne. That it was next to impossible for the pro- 
fession to know the same rules was a much more serious 
matter. If the light be darkness, how great is the darkness? 
And in this case, to change the illustration, of the blind lead- 
ing the blind, the consequences of falling into the ditch were 
very different to the leader from what they were to the led". 
A final objection of Austin against judiciary law, where 
constituting a large part of the system to which it belongs, is 

" lb. The Science of Cusfl Law, p. 240. 

" Aubrj et Ban, t. 1 g 39 bis, p. 127. Evan here, however, tbe interpto- 
tation of the Court (of CuBsation) has uo positive aothoritj foe tlio fulura. 
lb- p. 128. 

" See Aastin 39. pp. 671, 6. 
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that it communicates its own faults to the statutes whicli i)^ 
accompanies, and forms the principal bulk, to which they a 
merely supplemental or accessory". This cei-taiuly holds 
good for all cases where codification has never been per- 
formed. Judiciary law, being the continuous outcome of 
recurring practical needs, must roughly form certain principles 
and vaguely define certain technical terms. These, if merely 
referred to or assumed by appended statutes, must import 
into the latter all their own uncertainty, until this is removed 
by the satisfactory achievement of stattitury definition — "a 
process," says Austin, " which people may think an easy one, 
until tbey come to try it." Supposing, however, this last 
difficulty to have been onco surmounted — as it has satisfac- 
torily been in many instances within our experience — I do 
not see that the subsequent accumulation of judiciary law 
round a core or nucleus of statute is open to Austin's objec- 
tion, which only applies to the reverse order of things. 

Partial developemeiit of case law. A valid objection to 
judiciary legislation when left to itself, is well stated by Mr 
Pollock'', but not noticed by Austin, except so far as it arises 
in his criticism on Lord Mansfield. That great authority 
expressed, in argument, an objection to statutes which "can 
seldom take in all cases," and a preference for " common law _ 
that works itself pure by rules drawn from the fountains 4 
justice"," Denuded of metaphor, and of the fiction tlidl 
common law is something pre-existent, this opinion may 1 
taken to have the following moaning, when applied to judil 
ciary law in general. As opposed to the finality of statutesr^ 
judiciaiy law admits of easy and continued reform, providing 
for exigencies, i.e. new cases, as they practically a 
tending, on the whole, to simplify itself. 



" Ses Anatin 39. p. 681. 

" Pollock, EssajB. " AnomSilics of legal 

" Omjchoud and Barker, quoted b; Anatm 



p. 67, SS, H 
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It is not difiBcuIt for Austin, assuming hia account of the 
application of a precedent to be strictly correct, to shew that 
the rules of judiciary law stand, in respect of not anticipating 
all cases, on exactly the same footing as the rules of statute 
law. But, in actual practice, it is absurd to deny that 
the older rules are greatly developed and expanded, in the 
direction, too, of actual requirements, by subsequent decisions. 
Whether they are simplified and put into a more intelligible 
form or not, is another matter. 

Austin's objection to Lord Mansfield's view does not seem 
to affect the usefulness or even completeness of the matter 
to be derived from judiciary legislation on a particular sub- 
ject. He in fact ends by accepting the mass of rationes deci- 
dendi as a satisfactory body of law, provided they be turned 
into a compact and accessible form by codification"". Mr 
Pollock, on the other hand, shews, by satisfactory instances, 
that the developement of a legal subject, through a system 
dependent on actual cases alone, is uneven and partial. So 
fat from the stream of law working itself pure, it accumulates 
apparently unnecessary obstacles and tends to lose itself in 
unimportant channels. Some scientific element, like that 
famished by the hypothetical cases of the Roman students", 
seema required, to fill up the gaps left by actual litigation, 
sod add unity and clearness to the mere accumulations of 
Practice. 

The advantages of case law. In discussing the objections 
*hich may he made to case law, I have left myself very little 
'pace for the other side. Indeed its advantages must be 
"'I'aitted to be at present rather potential than actual. 

But, even in its present condition, it appears to be abso- 
'Utely indispensable, if not to the judge, at any rate to the 
professional adviser. In some form of more or less authority 



L. 



). p. eSB. s» Below p. 290. 
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the influence of precedents has practically made its way into 
those very systems which profess to exclude it. And we may 
doubt whether it ever can be entirely excluded by any j 
ble reconstruction of sovereign legislatures^. 

It is not, however, merely as an unavoidable necessity -j 
that I would regard case law. From the partial developement 
of legal subjects just alluded to, it is clear that the mere 
spontaneous workiDg of judicial institutions will not provide 
for just the right things and in just the right way. But the 
fragmentary material, which it will provide, contains much 
that is of great value. Supposing a perfect codification of ail 
existing law to he effected, we cannot expect, as has been so 
often urged, the beat and most scientific enactors of statute 
to foresee every possible case or even class of cases. Sup- 
pling the rules to be drawn up in ao clear a manner as to 
dispense with any future necessity for genuine interpretation, 
we must expect, in new combinations of legal rights and 
duties, the necessity for analogical application of those rules, 
if not for their extensive and restrictive interpretation. And 
whenever the scientific process deecribed by Mr Pollock" ia 

" A good inBtance oconra in PniHfian law. The Code (Laadrecht, Einl. 
g 9) expressly forbids judicial reference either to the opinionB of teachers of 
Ian or to previoua jadgemeata. 'Where the meunlDg of the atatnte law is 
doubtful, the judge ia to decide the case by the general rules for the inter- 
pretation of statutes (ib. g 46, Anhung 2); uhero there ia no statute lav. by 
the general priutiplea received in the Landrecht and the r^ulationa for 
similar cases (ib. ^ 49)- Aa a matter of jurisdiction, Pruasian law appears 
distinctly to allow both extensive and rettrictive interpretation (Schmidt, 
Lehrbuch dea Pceuasischen Rechts, 187fi, B. 1. p. 44). Here wo have all the 
elements oi case law without the authority. But lato writers infoim na 
that the efiect of the aboTe prohibition is much modified by subsequeol 
statutes and ordinances, that the decisions at least of tlie snprcme Courts 
are regularly published, and that they already eierciae a decided if not 
eiactlj a binding influence upon aubordinate jndgea (Schmidt ib. pp. 48, 49. 
and Holtzendojff cited above, p. 224, q. 37). 

II See above ch. 6. p, 249. 



r 



ITS ADVANTAGES AND DISADVANTAGES. 



S65 



actually performed, as no doubt it is by our best practitionera, 
and presumably by most of our judges, the individual modifi- 
cations of existing rules will be reasonable, because based on 
sound induction. So far as they go, they are the outcome 
of practical needs, considered by men of the highest practical 
experience. The preeminent capacity of judges for legisla- 
tion is admitted even by Austin in one of bis objections to 
judiciary law°°. And the result of his arguments on the 
whole subject would appear to me to be, not the abolition of 
judge-made law, but its retention, subject to revision and 
generalisation by the judges themselves. 

Finally, the modifications effected by judiciary legislation 
are, at least, with us, very little suggested or affected by 
political feeling. With rare exceptions, they are based on 
purely scientific or utilitarian grounds, and arc the result of 
independent and individual reasoning. Such a process is 
uncommon in political assemblies, where the most indifferent 
questions become matters of party spirit, and the decision of 
each person is generally determined beforehand by the side 
to which he I 

39. p. G73. 





Contents of tezt-IlOokB. Classifying law roughly by the 
lit(!rary aiithoritiias for it, I have called the third class 
text-book law. This is, as was said above, a sort of appendix 
or residuary clause, comprising the matter, by no me 
homogeneous, which remains over, when statute and judi- 
ciary law have been considered. I exclude, of course, all 
matter which, though found in text-hooks, belongs to the 
above-named classes. Text-books generally include statutes 
in the ordinary sense, authoritatively published rules of 
practice, and reported decisions — for all of which, however, 
they are not the proper literary authority. But they include 
besides, and as their main contents, a great deal which diEfers 
from case law in form, from statute law iu authority, and is 
itself composed of several different elements. With the ex- 
ception of such part as may still remain in oral tradition, we 
find here all of what I must term, in despite of Austin, 
ctistwnary law. Besides the old national usages which are 
more correctly designated by this term, we also find many 
rules both of practice and principle which gradually obtain 
authority with Courts. Sometimes these are obviously,'. 
generally they may be supposed to have been, abstraction* 
or generalisations from cases : but they do not record tha 
cases, or at least do not preserve their special circumstODC^^ 
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A third element must also be recognised in the speculations 
and suggestions of the authors themselves. 

The character, authority and utility of these different 
constituents of text-book law, are best considered by an 
examination of historical examples; with which our own 
and the Roman juridical system furnish us extremely well. 
Some consideration of the origin of law in general cannot 
but recur under the present subject, particularly when we 
look at those parts of our liteiury authorities which bear on 
national custom. But my endeavour will be, as much aa 
possible, to confine ray attention to the books as they come 
to us, and to disentangle their mixed contents under the two 
main headings, which I shall call after Austin, jus moribus 
constitutum and jus a prudentibus composituni. 

Taking the older juridical system first, I propose to con- 
sider the Roman theory of customary law, the character of 
the particular rules which we find attributed to custom by 
the Roman writers, and the special part played by the 
Roman prudentes. In the case of English text-hook law the 
work of our early prudentes will, for reasons to he hereafter 
stated, command attention before the general subject of 
legal custom. 

Jus Bcriptum and jus non scriptam. The remainder 
of the present chapter is devoted to the consideration of a 
distinction which, though unimportant in itself, has been the 
subject of some discussion and controversy. This is the best 
place that I can find for that consideration, as the distinc- 
tion in question boars upon part of what I understand by 
text-book law. But I would gladly relegate its terms to a 
glossary of obsolete and misleading phrases, were it not for 
the danger of disregarding any classification dating from 
Roman law, which is sure to liave some modern copy or 
Burvival, inexplicable wiihout the original. 

The terms jus scriptum and jus non sci-iptum were obvi- 
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onsly borrowed, perhaps first by Cicero, from the Greek 
dypaipof anil 'yeypa/ifi.evof vofio-i. I do not take the Greek 
meaning to be at all conclusive as to the Latin one ; but it 
may be remembered that ypdtjietv, in connexion with law, ia 
technical rather than literal, and that the aypa<j)oi pofioi are 
generally identified either with edoi, custom, with "moral" 
rules of general opinion, or with the philosophical law of 
nature'. Non-enactment rather than n on -commission to 
writing seems to bo their characteristic'. 

Meaning according to German jurists. Heineceiua 
and some later authorities, referring to this technical mean- 
ing of jpatfieiv, represent the distinction as from the first a 
juridical one, between customary and enacted or promulgated 
law*. Thibaut, Savignj, and the majority of modern German 
authorities, take the meaning of the antithesis, with the 
Eoman jurists, to have been literal, indicating that the 
origin of the law was or was not connected with a written 
record*. One passage in particular, from Cicero's Partitiones 
Oratoriae, is relied upon by Savigny as irreconcileable with 
any technical or non-litorai meaning of the original phrases 
under consideration'. Here indeed scriptum would appear 
to be the actually written part of human law : but elsewhere 
Bcripta lex is said of all law of human enactment as opposed 

1 See Plato Besp. 563 s and the paasagea tbcre qnoteil bj BtaUbanxit, 
especially ThucydldeB 2. 37, Xenoplioii Mem. 4. i. 19, and Cioero p»' 
Milone 4. 10. 

' In the law carrioa by TisBmennB, B.C. 403, a literal meaning is, I think, 
(riven to iy/ja^oi (Acdociaes do Mysteriia, Heiske, p. 411 ; bat DcmoHthene* 
nees the word, long afterwardn, of the law of nature, bnnian custom Benerally, 
and cnatom obi'etvRd in conrta (De Corona, p. 317 : in Ariatocratem p. 619). 

' Heineccius, Elcm. 1. 2. 44 : Warnliiinig, Inst. § 63. 

< Savigny, System 1. § 22. p. 106 : Thibaut, Versuobe I. 7 ; liUokeldeiri, 
Lehrbnch § 115 &c. 

» Cicero Partt. Oratt. 37. 129. Atqne haeo commucia strat natnrM atqHJ 
logis; Bed propria legis et ea qnae Roripta sunt el ea quae sine llleiis 
centiom jure aat majornni i 
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to the law of nature'; 30 that not much reliance can be 
placed upon the evidence of Cicero. 

Austin, following Savigny ami Thibaut, takes the Roman 
jus scriptmn to have heea law committed to writing at its 
origin. Their jus noii scriptum he represents as law origi- 
nating in custom or ex disputatione fori. The sense given to 
tUe same distinction by " modern civilians " he takes to be : 
that jus scriptum is law established immediate! 1/ by the 
sovereign, jus non scriptum law not so established- — a dis- 
tinction by immediate "source," not by ultimate origin or 
mode of making'. He objects to the latter, or juridical, 
meaning of the distinction as arising from a misconception of 
passages in the Digest : and, with more justice, to the use of 
another pair of terms, by the same civilians, to convey the 
same meaning, 

Promulged and unpromnlged. The expression pro- 
mulged or promidrjated, as the word is more commonly spelt 
with us, was probably suggested, in the antithesis under our 
notice, by the technical meaning of the Greek ypa(f>€iv. It 
is extremely unsuitable for the present purpose. Promulga- 
tion originally meant the publication of a project of law, 
but is often used loosely in the sense of publication of a 
law when made. When more strictly applied by modern 
writers to something diiferent from publication, it signifies 
the final order of the sovereign power which puts an enacted 
law into execution*. In the antithesis of promulged and 
tmpronmlged, the former word signifies, not this particular 
act, but enactment generally by legislative authority. Whe~ 



■ Cicero pro Milouc 4. 10. Bet igitur haeo jadioeB non acripta aed nata 
lex : qoiun non didicimns occepimoB l^imns, vainm ex Datura ipsa orri- 
puimaa Sic. 

' Anstin 23. pp, 528, 9 : 29. p, 642. 

' Above p. 213 ; also Aubry et Ran (Coura t. 1 g 26), de la piomoIgatioD 
et de la puWicatiou des loia, (on Code NapolCoo, TiWe FtOl.). 
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ther the modern civilians who introduced the antithiesia, 
meant definitely, sis Austin holds, to exclude aubordinats 
legislation secma to me very doubtful. 

Austin's literal meaning discoased. Austin bsises his 
literal meaning of scriptam and iioi scn'ptitm mainly upon a 
passage of Julian, which he contends has been misconstrued 
by modem civilians'. The passage in question, read in its 
entirety, makes quite as much for the juridical opposition of 
statute to custom, as for the literal one of writing to non-writ- 
ing. It is true that no distinction is made in point of source 
i.e. author; both custom and statute being referred to the 
same Roman people: but it by no means follows, as Austin 
argues, that the only distinction intended ia one of literal 
writing. It ia a difference in the mode of enactment, or 
declaration of popular will, to which the jurist expressly 
refers — whether such declaration ia made by vote or by con- 
duct. On this laat subject, however, I shall speak further 
presently. 

By Paulus long custom ia opposed to scripta jura and 
scriptum. The passage is made up, it ia true, of two quota- 
tions, of which only the second is attributed to Paulus. But 
the first, which bears the name of the later jurLst Hormo- 
genianus, may be fairly taken to represent some similar words 
of Paulus on consuetude and scriptum,'". 

* Dig. 1. 3. 32. Julianns. Be qnibuB causis Bcriptia legibns noii □timtir. 
id cnstodiri oportet qaod moribuB et consuftndine indactam est... In Vetera la 
eonsuetudo pro lege non immeritD auatoditnr, et boa est jus quod dioitur 
moribus constitutum, cam cum ipeae leges caJla alia ex cauna noa teneajit 
qoam quod jiidicio populi leceptae aunt, merito et ea quae nine ullo scripto 
populuH probOiVit, ttoebunt onineB : cam qaid interest Buffragio populua 
voluutatem Buam declaret aji rebus ipeis et factie? 

AiisCiD 30. pp. 5ST, 8 does not quote the first sentence, in vhioh I think 
the expression Ifnibui is important. The earlier part of the above quotation 
Q Ulplan in the Greek veiEion (Busnica 2. 1. 41) which adds the 
clause "nam cum...factia " as a note. 

" Digest 1. 3. 3fi, 36. 
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In Pomponius' Manual we are to!d of a branch of law 
which arose sine scripto, drawn up by the prudentes or con- 
sisting in thoir interpretation". This refers, I may remark, 
to a period long before the licensed prudentes^'' of the Empire. 

Finally Ulpian " compares the Roman law with the Greek 
as consisting partly of written and partly of unwritten law. 
It is this passage which is adopted into Justinian's Institutes, 
the law arising ex non scripto being subsequently identified 
with the law sanctioned by custom"; while jus scriptum is 
made to consist of a number of particulars taken from a frag- 
ment of Papinian. These particulars furnish a further argu- 
ment to Austin'" in favour of his literal interpretation of the 
antithesis under consideration. For they include, besides the 
leges, plabisdta, senatiia consulta and imperial constitutions, 
which all come obviously under the head of Statute, also the 
edicts of the magistrates and the responses of the prudentes, 
quibus permissum. est jura condere. 

Austin takes the common point of all these to be com* 
mission to writing at their origin. This is doubtless true of 
them all ; but, bearing in mind the jus edicendi of the Praetor 
and the probable legislative character of the licensed pi-uden- 
tes, we may, I submit, recognise authoritative issue aa the 
more important common quality. It is the absence of thia 
which makes the Jus civile, attributed by Pomponius to the 

" rigPBt I. 2. 2, 5, 12. See below pp. 285—7. " Below pp. 293—5. 

" Dig. 1. 1. G. Hoc igitnr jua noBtrum constat ant ex scripto ant sine 
scripto, nt apnd Oraecos. tup va/ibir ol /i-ir fyy^a^oi ol dl o^/ia^ai. 

'* Instt. 1. 2. 3. Scriptum jus est lex, plebieoita, senalns oonanlta, 
principaiii placita, magistrsituum edicU, responsa prndentinm (8)...r[mbna 
pennisenm jura condere. 9 Ex. nOD scripto jasTcnit quod nans comprobuvit. 
See Papinian Dig. 1. 1. 7. Gaius doea not draw the distinction otjits scriptum 
and jut non scripiuTn, 

" Anstin 28. p. 629. See too Mackeldej Lehrbnoh % 115a Anm. bb. 
Daher gahorten bei den RoJnera aueh die edicts Praetornm zum jua acriptum, 
BaTigny, System 1. § 22. p. 106. Jua Beriptum also heiszt dasjcnige Keoht 
desaeu Entatehnng mit einer achriftlicben AufzeicbuaQg Teibondon iat. 
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republican jurists, sine scripto; for it is certainly treated bj 
that author as of some authority'*, we know that it did not. 
renaain literally unwritten beyond the time of Aeliua", and it 
was clearly a gradual formation, not originating entirely ia 
pre-literary times. 

Conclusion. While, therefore, I admit that the litet^ 
meaning of this unfortunate antithesis occasionally present* 
itself to the Roman jurists, I maintain that its general practi- 
cal use with them is as a distinction between customary law, 
on the one hand, and law drawn up and issued in any regular 
manner by any legislative authority, on the other". Und« 
customary law they recognise two elements; national custom, 
and the practice of courts as represented in the opinions of 
jmidentes. The judiciary legislation, which according to 
Austin converts a moral rule of custom into law proper, the| 
do not recognise at all. 

The above is also the practical use of the distinction jv 
scriptum and non scriptum by our English jurists, bo far a 
they use it at all. The ambiguities which arise from an in 
trusion of the literal meaning, in the opening pages of Glaa* 
ville and Bracton, will be very briefly noticed hereafter. With 
modem continental writers written and unwritten h 
designate respectively enacted and customari/ law". 

" This Beema to meet the objectjon in the latter part of Savigny'a not« 
(c) to Syatem 1. § 22 p. lOS. 

" Below, p. 21)2. 

" Tbia ia the view of those (Hubner and others) who explain jus seripOam 
von dem dnrch tinen Geaelzgebec promiilgirten Beoht (Savigny, Sjatein, 
p. 107). I do not think the tealmical meanmg ot promulgare ia to bepTeas 

" See for eiajnple Aiibr7 et Bau (Coure, t. 1. £ 2) " Droit aontamieT < 
ncm £orit" " Lo droit Scrit est calui qui a ^tu d^cr^t£ et promn]ga£ p 
I'Mitoriti pnbliqne." 



CHAPTER VIII. 

TEXT-BOOK LAW : ROlfAN CUSTOMAEY LAW. 

Scanty information. Id the endeavour to treat Roman 
Customary Law aa an independent phaenomenon, from which 
are to be drawn the special coucluaiona proper to it, on 
jiiriaprudenec in general, we find the greatest difficulty both 
in the character of our authorities and the manner in which 
they have been used. There is, to begin with, an extremely 
meagre amount of direct testimony on the subject. A 
dozen short extracts in the first book of the Digest, witli 
tbree rescripts in the Codex, constitute the main part of 
our materials. These again are, in most cases, evidently 
su^ested by, and intended to deal with, local rather than 
general custom. The rules and principles may possibly 
iiave been much the same for both ; but the fact should 
not be disregarded, as it has almost universally been by 
the middle age writers, who have imported these maxims 
of Roman law into their respective systems. Another fre- 
quently recurring difficulty, which meets us conspicuously 
in our own English law, is the confusion between national 
custom and Court or professional practice. The two are 
by no means kept separate in the writings of Roman jurists 
and the constitutions of Roman emperors, under the headings 
of jus morihus constitutum and jus a prvdentibus compo- 
ntum, as might be imagined from Austin's adoption of 
C. jr. \% 
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these phrases. The Roman inores are often clearly those 
of experts, while the law attributed to prudentes is often 
as clearly primaeval custom. Savigny, it is true, treats 
the expert as the mere organ whereby the common con- 
sciousness of the people operates in special force and definite 
terms'. I think, however, this can scarcely be taken as 
an exact statement of the case except in the very beginniDg 
of a system of law. In general we soon come to the tirap 
when a distinction must be drawn between what the pru- 
dens simply records, and what he has an obvious hand in 
constructing. I have endeavoured to draw this distinction, 
in the actual instances of Eoman customary law, towards the 
latter part of the present chapter. 

Eioman Theory of Customary Law. CormietudOy as we 
have seen' in one sense in which the word was used by 
Roman jurists (Paulus and Callistratus), indicated the run of 
cases decided upon a statute, as constituting an interpreta- 
tion of that statute. Here, so far as (to use Austin's phrase) 
the interpretation is genuine, no new law is made : so far as 
it is spurious — so far, that is, as a new nile is introduced — 
that rule is originally the creature of the court. "Whether 
we are to class it as case-law or not depends upon tht 
question whether the individual decisions were still referred 
to as authoritative, or, which appears to me more probable, 
were replaced by the generalisation of some eminent author. 
In the latter case it is text-book law originating in judge- 
ments, like many of the rules preserved or drawn up by our 
own Coke. 

Ulpian, who is in all practical law a clearer and more 
trustworthy writer than either of the Roman jurists above 
mentioned, treats consueiado as something distinct from 

' Syatem 1, § 25, i>. 14B. See tlie same anthor quoted telow, cb. 12, 
p. 325. 

' Above p. 217, aolB 12. 
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decided cases and to be proved by them'. For, thougli 
the passage in question refers to local custom, aa do most 
of our authorities on Roman customary law, it does not 
appear necessary to confine his dictum to that case*. One 
thing is perfectly clear — that the previous judgement is 
purely evidence, and not essential to the validity of the 
c□stom^ 

As to the validity or binding force of custom we are told, 
also by Ulpian, that long custom, in matters which do not 
come to us on the aiithority of scriptum^, is wont to be 
observed pro jure et lege', which we may perhaps translate 
" as statute law." Elsewhere Ulpian gives a ground for this 
binding force, where he defines mores as the tacit agreement 
of the people confirmed by long custom^, Thia tacit agree- 
ment was suggested probably by that Greek idea of a com- 
mon agreement of the state, which Papirian introduced 
from Demosthenes (or Hypereides) into his definition of 
lex*. 

The same theory is carried further by Julian, into an 
inexact comparison between the general following of a cus- 
tom by the people as a number of individuals and the 
foimal passing of a law by the people as an assembly'". Thia 

» Ulpian, Dig, 1. 3. 34 : abovfl p. 317, note 11. 

* See also Dig. 1. 3. 33 pr. wliere Sifigny conaidera reference to the 
custom of Rome, fciiling the custom of a partieolar ciritas, to be intended. 
Very probably the original refereuce of Ulpian to local onstom, whioii is 
eitiaeted from his book De ofEoio proconanlia, may be connected with the 
resoript of bis master Alexander Soverns to Aper a.d. 225 (Cod. t<. 63. 1). 

s SjBtem 1, g 30, p. 193, note I. ' See laat chapter, p. 271. 

' J}igeat 1. 3, 83. Diuturna conauetniio pro jure et lege, in Ma quae con 
el scripto descendant, obaervari aolet. 

* Ulpian, Tit.l,§ 4. Mores sunt tacitua conaenaua populi longa conauetu- 
dine inveteratas. See too Hermogenianus Dig. 1. 3. 35. Bed et ea quae 
longa conaaetudilie comprobata aunt ac per aniioa plarimos observata. velut 
tocita oiviunj conventio non minas iiUBm ea quae acripta aant jma aeryantur. 

* Above p. 97. '" Cited above p. 270, note 9. 

18—2 
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"conceit," as it is termed by Austin, is eagerly adoptedl 
by our own Elackstone, for whicb the former author justlj I 
takes him to task", I have a little more to say upon this J 
doctrine of a consensus utentium, with regard to customaiyj 
law, in my concluding chapter on the present subject. At.] 
present I return to Julian. 

According to this jurist, tacit agreement is also by the 
most correct opinion the ground of the abrogation of statute 
law through desuetude'^. Whatever be the merit of the 
reason given, there seems to be no doubt as to this strong 
effect allowed by Roman law to disuse. The principle ia 
repeatedly recognised by Justinian, and the one passage 
making against it is satisfactorily explained by Saviguy, as 
merely denying, to a local custom, power against an express 
general statute". 

Instances of B,omaii Customary Law. In considering 
the actual cases where Roman law is expressly stated to 
have arisen from custom, usage, or the equivalent expression, 
unicritten sources, we find mores, as I have intimated, a large 
and varied heading. Mores include, at the lower end of the 
record, obvious Court practice, so long as not drawn up and 
formally published by a regular authority. But at the higher 
end lie matters of national usage so old as to equal in age, if 
not to precede, the earliest traditions either of legislation or 
of jurisdiction, 

" Elackstone, Int. g 3, p. 74. Anstin, 80. p. 658, I cannot, however, 
follow AuBtin'B probablB original, Savigny, System 1, g 23, p. 147, into the 
extremely subtle and non-catwal distinctions of note c. 

'' Dig. 1, 3. 32. 1. QuEure lectiaeime etiam illnd recepttitn eat at leges 
noa solum snSragio legielatoiis sed etiam tacito oonsensa omnium p«r 
desuetndiiiem abrogentur. 

" Sttvigny, Sjatem 1, g 25, pp. 162, 163 : alao Beilage 2 to B. 1. The 
passage referred to ia Cod. 8, 63. 2, Consuetadinis ususque longaevi udo 
lilis anctoritas est : veFura non usque adeo sni valitnia momento ut ant 
lationem vincat aut legem. For a different explanation Bee Goudsinil's 
Pandects, § IB, note 2. 
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The body of Roman law known as jus civile in the 
narrower aenaa obviously belonga to this subject. But as it 
is speciEilly attributed, by our principal authority Poraponius, 
to Boman prudffiUes, I shall postpone my consideration of it 
to the following chapter, and only notice here certain par- 
ticular cases where changes in Roman law have been directly 
attributed to custom or practice. 

In a passage of Ulpian where mores are opposed to 
statute {lex), or senatus consultum which was practically 
statute, we are told of a particular class of guardians intro- 
duced moribus, though called praetorian because it had 
become the practice for them to be appointed by the Praetor 
urbanns". These tutors came into use before the formulary 
system". 

The procedure, in some cases of personal outrage, which 
Buperseded the hard and fast line of the Twelve Tables, is 
Etated by Paulus to have been introduced moribus or more", 
by Gains to have been permitted", and by Justinian to have 
been introduced", by the Praetor. The power of a parent 
to make a will for children under puberty, which XJlpian 
informs us was introduced moribus, apparently rested upon 
tacogaitioti by the same authority". 

" Ulpian, Tit. 11. 2. Tntorea ant legitimi sunt aut Benatusoonaultis 
constitnti ant moiibas introduoti, ib. 24. Moribus tutor datnr..,qtil praeto- 
naaaa tutor dicitnr, qnia a praetoce urbis dari consuevit. 

<■ Qaias L 188. Oliin cum legia actionea in ueq emct. 

" PauluB Sentt. S. 4. 6. In]urianiin actio aut lego aut more aut miito 
jure introductnm est,.. 7. Moribna, quoties factum pia qualitate sui,..aeati- 
tnatam. . . vindicatur. 

" Oaios 3. 3:21- Sed nunc alio )uie utiniur. permittitur cnim nobis a 
Praetore ipaia injuriam aestimaie. 

"I Jaet. Inett. 4. 4. 7. Poena. ..qQam,.,PraetoToa introduxerunt. 

'» Dig. 28. 6. 2 pr. Ulpian. Moribus introdactum est ut quia liberia 
iiDpnbeiibus testamentum lacere possit. Compare Jaet. Inatt. 2. 16 pr. 
(last aentenee), with § 2 and with Dig. 28. 6. 20, Ulpiau. Fatiis et fllii 
tealamentum pro uno babetur etiatn in jure praetodo. 
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Thua far we have matter of principle and procedure 
which might naturally arise in law courts or at least among 
lawyers, and which is in fact connected by our authorities 
with a magistracy within historical times". But earlier in- 
stances of law expressed to be moribus introductum follow, 
some apparently referable to a prehistoric judicature, some 
certainly conceived as independent of any judicature what* 
ever. 

The seizure, by private persona, of property to secure 
payments in arrear, is a rough remedy scarcely likely to hava 
originated in any but very early times of any regular polity> 
This remedy (pignoris capio) is stated by Gaius to have beeo 
introduced moribtis, for arrears of military pay, for purchase* 
money of the soldier's horse, and for the forage-allowance) 
against the persons respectively liable to discharge these 
expenses". In the first case the custom coidd not be oldet 
than the introduction of military pay, which Livy places in 
B.C. 406". But the aes equestre and aes hordiarium belon^^ 
according to the same authority, to the Servian milita^ 
system'', and, if so, date, at the latest, from the beginning e 

=" Cicero however connects ranch of the prnetorian law with the iriH ef 
all. De Invent. 2. 22. 67. CoDSuetndinia autem job esse putntor id qao4 
volniitale omnium sine lege vetustae comprobavit . . . Quo in geoere et alia sii 
multa et eomm multo masima pars quae praetorea edicece consueiunt. 

" GaiuB 4, 27. Introdueta est moribua rei militaris : nam et propt« 
Etipendium licebat militi ab go qui aes diatribnebat, nisi darel, pignnBoapoiat 
...il«m propter earn peonniam licebat pignus capers ei qna equoB iii 
erat ; qnae peconia dicebatnr aea equestre. item propter earn pecnniut 
ex qua hordeum equie erat comparaudum : quae pecunia dicebatnr HV 
hordiarium. See too Anlus Gellins (I. 10. Verba Catonis en 
capio ob aes militare quod aes a trihnno aerario miles accipere debebat. See. 

= Livy i. 59. Additum dEinde,.,ut.,.tiecenieret aenatua nt atipendiUM 
milea de publico acciperet cum ante id tempua de sno qmsqae fanstDBM 

"^ Livy 1, 43. Ad equos emendoa dena milHa aeria ex publico data ; 
quihuB equoH alereut viduae attributae quae bina millia aeria in aim 
ainguloa penderect, Cicero, de Eep. 2. 20. 36, conGrma Livj' 
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the Republic These legal rights arose, by custom, either 
uufler the early praetor-consula, before the iQstitution of the 
specific legal praetor, or else before the institution of the 
praetor-consuls themselves. 

Of a somewhat different kind from these positive us^es 
are the mores which forbid marriage within the closer de- 
grees of natural relationship, and which are evidently as- 
sumed, whether with justice or not, to be principles common 
to all humanity". The Roman prohibition of gifts between 
husband and wife", is, on the other hand, a nalionaX matter, 
depending probably upon the old view of the wife's filial 
position towards her husband", and the exclusive life-owner- 
ship of the property of the family, by that family's head. 

Upon this last principle also depend those two " universal 
successions" of coemptio and arrogatio, which Gaius tells us 
were introduced neither by the statute of the Twelve Tables 
nor by the Praetor's edict, but by that law which has been 
accepted on the authority of consent"'. Coemptio ia ap- 
parently connected with the Servian constitution ; arrogatio 
with the primaeval meetings of the curiae : the former may 
date from before the consuls, the latter from before the 
kings. 

As old a date must be given to other rules of national 

of Uia eorl; iDstitutloti oF these aJlowancea. Hia reference of thera, bowever, 
to Tarqnitiias Friscna, and counectiou of them witb Corinth, the ntterl; 
Ikbulons home of the Tarquinii, do not Btren^^then his teBtimon;. 

" Digest Sit. 3. 8. Parapoaiua. Libbrtinua lil)ertinftm matrem out 
socorem dacere non potest, quia hoo jns moribus non legibue introductnm est. 
lb. 68 Paiilus, Jure gentium incestum cominitUt qui et gradu aacendentium 
vel deacendentium nsorEm dnx^it. 

" Digest 24. 1. 1, Ulpirtn. Moribna inter dob receptnra est ne inUai 
viram et uxorem donationeB valerent. 

» Gains 1. Ill, 114. Cf. alao 3. 83. 

^ Gaiua .1. 82. Sunt autem etimu olteriua generia succesBiouea qnae 
nequc lege lli tabnla^um ncqoe Frai?turis edicCo sed eo j ure qnod C( 
receptum eat introdnctae aunt. See abuve, p, 276, 
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law which contiimed down to a late period of Romnri 
legislation, without any enactment, to govern many family 
rights and duties natural or artificial. Amongst the relationa 
referred to, their symbols or accidenla, may be mentioned — 
the earliest marriage, with its forms, pointing perhaps to 
ati older constitution than that fathered on Romulus — the 
fundamental power of husband over wife, father over children. 
— the descent of propa-ty, saddled with cert,ain family reli- 
gious duties, before its regulation by the Twelve Tables, ! 
before any disposition of property after death was allowed 
a man at all — the mutual relations of the gentiles, of patron I 
and client. On these, as on the old patrician monopoly of 
ofifice and privilege, direct legislation is either never pre- 
tended or it is attributed to the mythical Romulus". But 
they can scarcely be conceived as matter of direct enactment 
except by romancing historiographers. Such law nasdtur 
jioit Jit : its real existence in the remotest antiquity is 
guaranteed by the immemorial deduction from it of per- 
manent ust^e, rather than by its late embellishment with 
this or that febulous author. Some of these prehistoric 
rules, such as the earliest forms of contract and conveyance, 
may be admitted to have arisen from or been regulated by 
Court practice: but others are more probably assigned to 
immemorial national usage. The part played hy the earlier 
legal experts in recording and systematising that usage will 
be treated in the next chapter. 

Conclusion. The few statements of theory, on the sub- 
ject nf ciistomaiy law, by the Roman jurists, may be brie6y 
re-stated after our consideration of the actual instances. 
Generally, our authorities signify, by mores and conxuetudo. 
lay custom deriving its validity from long voluntary usage 
by the people. Occasionally, both these words — mores, 1 

^ See Fliitari;h, Uouulua, capp. 13, 22. Dioujsiua, I. 3. psasim. 



J 



TEXT-BOOK LAW: ROMAN CUSTOMARY LAW. 



281 



think more so than consuetiida — are taken to mean the 
practice of courts or lawyers. The consiietudines in actual 
existence diirinj,' the classical period are for the most part 
locaL Ail custom is allowed an equal force with statute, 
whether to establish, modify or repeal rules of law, except 
where local custom would derogate from a statutory general 
rule. Both decided cases, and the worka of pntdentes, are 
admitted as evidence of custom, though its validity is 
independent of either. As between these two authorities, 
it is possible that the case was regarded as preserving regent 
lay evidence and dealt mainly with local custom ; while 
the text writer had equal authority with any case, if not 
greater, and was, in fact, all but conclusive as to general 
custom. 




I limes, 



Distinction of prudena and patronns. I now come to 
consider, in more detail than the gcEeral notice due to this 
subject has allowed me to do before, the juridical part played 
by the Roman prudentes. This appears to have been a 
little misunderstood by Austin, in his zeal for actual legisla- 
tion, whether direct or judiciary. The labours of these 
experts belong, as it seenaa to me, throughout rather to text- 
book than to case-law. But the exact judicial character 
of the prudena varies considerably at different times and is 
not at any time perfectly easy to determine. 

To begin with, we must apparently separate him from 
the pleader. From the earliest days, among the other duties 
of a patronus, it devolved upon him to maintain his client's 
interests in Court — as much, it would seem, by personal 
influence and character, as by knowletlge of law. Tricks of 
oratory enter gradually into the qualifications of the patro- 
nus, as he loses his old position, ahnost analogous to that 
of a feudal lord, and assumes the character of mere in- 
fluential citizen. And his oratory is clearly directed rather 
to the evasion than to the solution of legal difficulties'. 
This function of the patronus, in which oratory is of more 
importance than knowledge of law, descends to Cicero's 
limes, who naturally gives the former the first place, 
' Seii Plautus, Menaech. i. 3. 1—20. 
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although his pleader does condescend to use in Court the 
ancillary art of the pettifogging jurisconsult'. Great part 
of Cicero's speech for Muraena is a vigorous personal attack 
upon Ser. Sulpicius^ who, as we know from Pomponius*, 
had left the business of pleading in Court and taken to 
that of advising out of Court. From the passages quoted, 
and similar ones, we see that the j^^t'detis answered rather 
to our equity draughtsman and conveyancing counsel, being 
consulted at his own house, both by clients directly and 
by their pair oni or public pleaders'. In strictness it would 
seem as if the original of our modern word advocate was 
properly applied not so much to the ordinary patronus, or 
court speaker", as to the chamber practitioner summoned 
into court^ by his consulter, who sometimes noted down the 
opinion of the prudens for the judge to read, sometimes 
called in the prudens personally'. 

The mere pleader, then, may evidently be left out of 
our present consideration. If we could conceive, in our own 
courts, a class of orators whose business and qualification 
were simply to throw dust in the eyes of a jury, wo should 

' Cicero, de oratore 1, 55, 236. ' Cicero, pro Muraena, capp. 9 — 27. 

* Dig. 1. a. 2. 13. See also the Bimilac caae o( Tnbero ib. 46. 

* Big. 1. 2. 2, 43. Serviu8,,.trftditiir adconBulendum Qaintnm Muciam 
de re amici sui pervenisae &o. See too the earlj ease of C. Seipio Nasica 
(below p. 289). 

* See Plantua Trinummns 5. 5. 37. 

C. JuB hie orat. L. Impetrabit to advocata atque arbitro. It is at least 
a poBaible interpretation of Cieero pro Muraena, g 9, that the orator conceives 
Solpicius as appearing, in the capiicit; of patronus, agai/ist the man for 
nbom he hux advised, as adrocatui. 

' The word is probably borrowed from the Attia irapaK^vro!, thongh 
it maj be questiooed whether the meaning of the two is precisely the same, 
See DemoHthenes, Be faUa legations 341 (B) 10, and Sbilleto's note, 

■ Pomponius, Dig. 1. 2. 2. 49. Neque respoosa otique aignata dnbant 
ISC. prudentea), eed plemmiiue jadicibus ipsi Bcribebaat liut testabantmr qui 
jllos ooDBolebaut. Among tbe various interpretatioDS o! thia clumsy sentence, 
I jircfer that which takes ipsi to be not the pradcntee, but their clients. 
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expect little contribution to law from such a source. As 
little, in all probability, was derived from the ordinary 
Roman patroniis. He backed hia friends (adfuit amicis) 
with the best eloquence at his command, he received from 
them {at least in the later days of the republic) more or less 
disguised honoraria or " compliments ; " but, as a legal 
authority, I fear we must admit, even in Cicero's case, that 
the less said about him the better. 

The pontiffs the first pnidentes. We come, then, to the 
legal authority proper, the prudena or expert, considered in 
our present point of view as a literary authority i 
a<5 leaving some written record, though not JU3 scriptwm in 
the juridical and Roman sense. 

The pontiffs and their books are clearly the only repre- 
sentatives of this class down to the time of Cn. Flavins'. 
Their particular action in .the early period represented by 
the leges regiae is difficult to determine, as those documents 
have only come down to us in the shape of a few fragmentary 
quotations. On the very questionable legislative character 
of these so-called legea I have spoken before". The pontiffs 
were undoubtedly the repositaries of those primaeval customs 
which formed the first Roman law, and in all probability the 
advisers of the early patrician magistrates. Whether they 
ever recorded individual cases is extremely doubtful", but 
they appear to have thrown into the form of general rules 
such applications of national custom and opinion as required 
declaration or penal enforcement. The form is evident in 
our fragments, the antiquity of the matter is shewn by 
attribution to Romulus, Numa, &c. 

' Tbe date ot Flavins' publication is aboat SOI n.c. For the general fact 
stated in fha test eae Livy 9. 46: OJoato, de oratDre 1. 41. 186: Pomponiua, 
Dig. 1. 2. 2. 6, 7. The spacial difEonltiea attending tbe last anthor'a boo 
cannot be treated here. i" Abovo pp. 38. 93. 

II See my Eail; Bomau Law, pp. 55,' 57, as to the stor; of Horatins. 
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The legifi actiones, represented by Pomponius as spring- 
ing from the code of the Twelve Tables", to which they 
possibly owe their general name, though some were moat 
likely of earlier date", may not have involved much intro- 
duction of substantive law. It would aeem more probable 
that at least the older were mere form, and therefore, though 
imposing certain conditions or modes of going to law, which 
constituted a lucrative secret to the privileged class who 
kept the knowledge in their hands", did not, even when 
published, amount to much more than Court procedure. 
When published, however, in an official or quasi official 
manner, these together with the actiones of Aeliua", which 
probably approximated to the formulae, and the formulae 
themselves, belong distinctly to the class of statute. 

The old jus civile. An obvious instance, on the other 
hand, of genuine text-book law, appears to be found in the 
JUS civile, under the narrower meaning given to this phrase. 
It is distinguished slightly by Pomponius from the legis 
actiones"; although in its authors, its original monopoly, and 
its ultimate publication, it is classed with those forms". 

What then was the matter known by this name, which, 
either accompanying or including the legis actiones, was 

" Dig. I. 2. 2. 6. 

'5 See TenJIel, g 77, p. 100. Gaiua 4. 11. only indicates thit lome leges 
mnrt have preceded these forms. The oldest, eacrnmentuni, waa no doubt 
known by that name, and iii exiateiice, befoie any legislation of the Comilia 
Centuiiata. 

" PomponiuB, Dig. 1. 2. 2. G. 

'* lb. 7. This jiii Aeliaiium, containing limply forma of procedure, was 
probably dLitinct from the triperlita (see below, p. 292). 

" PomponiQH, Dig. 1. 2. 2. 0. Ex his (iii tahulis) fluere coepit jna civile : 
CI isdem legis actiones eompositae eunt. 

''' lb. omnium tamen horum (bc. tahulamm) et iuterpretandi scientia et 
actianea apud coUegiam pontiScmn eront, ei quibus constituebatur guis 
qijoqne anno praeesset privatis. lb. 7. hie liber qui actiones coutiuet appella- 
tor jus civile Flavianmu. 
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published by Cn. Flavius, after being so long "hidden in 
the pontifical recesses with the sacred rites and ceremonies 
of the Oods"?" It could scarcely have been the mere table 
of Court days and Court forms, when we read of the " inter- 
pretation of experts" and directly afterwards of the "persona 
skilled in law, through whom it may be capable of daily im- 
provement"." The author whom I have chiefly quoted, 
being indeed our main authority on the history of Boman 
Law, represents this jus civile as springing entirely out of 
the litigation upon the Twelve Tables, as being therefore 
either case-law, or generalisations out of cases, arising under 
that statute. But expressions in other writers would seem 
to give it a wider meaning, so as to embrace the older law 
also, of which the pontiffs were so long the sole repositaries", 
I believe we may trace the existence of two elements in this 
old jus civile, one of record, one of progress and improvement. 
The ancient quasi-religious rules which had passed into the 
law of ordioary civil life found their place there, gradually 
separating themselves from more purely religious matten 
which never arrived at that stage. By the side of these, 
after making all allowance for a certain colouring in Poni- 
ponius' account (due to the position of the prudentes in his 
own time), we cannot but recognise a gradual augmentation 
of the old law, regarded as an interpretation of its statutory 



'B Livy 9, 46. Civile ju3 repoaitum in peuetrolibus pontificum evolgavit 
Cn. Flavins. Valerias MFisimna 2. o, 2. Jns civile per miilta eaeonla inter 
aaura caeremoniBsgue Denmm immortaliom abditnm, aolisi^iie iKintificibus 
notnm Cn. Flavins. ..vulgnvit. 

" Dig. 1. 2. 3. 12, Pomponins. Aut est proprium jus civile quod Bine 
Bcripto in sola prnduntium iiiterpratatione consistit. 13, Post hoc deinde 
anctamni auccessiune dicemns, quod constare non potest jus, niat Bit aliqnia 
juris peritus per quern posBit aottidle in melius produci. 

'" Cicero, de drDitore 1. 43, 103. In omul jure oivili, et in conunentariia 
poctificum et in xii tabolia. Sao too above, p. 2S1. 
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part, but suggested by the esigenciea of ordinary practice 
and judicial derision. 

If any stress is to be laid upon the expressions of Pom- 
ponius, the word composi^Mm = drawn up or aystematised, 
implies a generalisation of matter different from the mere 
reporting of cases, while the phrases sine scripto and sola 
prudentium tnterpretatione poiut to the absence of any av- 
thoritative enactment or publication". In this latter respect, 
Pomponius' distinction of the jus civile, to which in particular 
the above phrases were applied, from the legis acUmies, is 
significant. 

It is moat queationabie whether a literal meaning of sine 
scripto can be at all entertained here. But of documents 
containing this early jus civile we have no trace left, except 
so far as the " regiae leges " may be considered fragments of 
them. The literature, if there was any, was kept first as a 
patrician monopoly, and then, after Flavins' publication of 
the court-daya and forms — whether attended with other 
matter or not — as a professional one. 

Austin has several scattered remarks which seem speci- 
ally to refer to this jiis civile deseribed by Pomponius or, ati 
he names it, the jus civile "strictly so called." He does not 
appear to recognise old customary law as one of its con- 
stituents"', but speaks of it as aimply " law made by lawyers," 
which he considers pretty nearly identical with Savigny's 
"technical" element in modem law". The work of the 
earlier prtidentea he of course considers to derive its sole 
authoritative character from judicial recognition". This was 
certainly not the theory of the Roman jurists, though I can 

*■ Dig. 1. 2. 2. 6. Haee diaputatio et hoc jua quod sine scripto venit 
eompoeitiiiii a pnidentibus,,.communi nomtuc e.ppe11atur ]d9 civile. 
» Austin 37. p. 656. 

" Id. 38. p. 667. See also above, p. 274. 
« Id. 37. p. fi66 and 30. p. Efi3. 
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nowhere find any very definite statement as to the exact 
authority of these pnulentes. One vague expression of Poin- 
poniua"' might lead us to attribute to the pontiffs, in the early 
history of the republic, a sort of presidency, whether t 
actual judges or as official advisers of the magistrates, over 
private cases. This and several other passages rather point 
to a developement of civil in the sense of non-criminal law, , 
as the subject of the^'u^ civile at present under consideration. 
But neither the meaning of the expression, nor the state- 
ment as a whole, is clear enough to be relied upon. 

The pradentes as professors. The breaking down o£ 
the patrician monopoly of ofdce had much t« do with the- 
developement of Roman law, Ti, Coruncanius, the first ple- 
beian pontifex maximus (B.C. 252), having been previously 
consul in 280, is said to have first professed, or put himself 
forward as a public instructor, all his predecessors either, 
endeavouring to keep ihej'us civile a secret, or holding forth 
their services and leisure rather for chents than for learners'?. 
Before him two eminent counsel appear to have extended 
their advice beyond the circle of their own "clients" in the 
old semi-feudal sense, but still only to consultera on actual 
cases. One is Ti. Sempronius Sophus, consul in 304 B.C., thai 
year of Cn, Flavius' publication, one of the first plebeian 
pontiffs in 300 B.C. and censor in the following year. This 
name eroi/>o9 was given him, says Pomponius, by the Bomaa 
people", and we may conjecture him, from this vague exprea* 
sion of popularity, to have been a man who gave his services 

" Dig. 1. 2. 2. 6, Bee above, p. 295, cote 17. 

" Digest 1. 2. 2. 36. £i ommbas, i^m sclentiam nancti sant. ante TL 
Coranoajiiiua pablice profeBsam iieiniaem traiUtur : ceteri Botem ad hunc vd 
in latent! jus oivile retinerecogitabant solumve (read for solumqtie. Motamssa 
suggests vel loUbanl) eoasnltatoribus vacare potiiis qataa discere volentibnt 
Be praentabant. 

"' lb. 37. Bemproniue, quern populns Bomanns atijiiT Bppellftvit, i 
quisquom ante htmc vel poet bmic hoa nomine oognomiiutaB est. 
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to iiis own (the plebeian) order. The other name is that of 
"C Scipio Naaica, oq whom the title of optimus was bestowed 
by the eeoate, and a house assigned him at public expense on 
the Sacred Way, that he might be the more readily consulted'*." 
It is not very easy to make out who this Scipio wae, or what 
truth there is in the statement about the house, which cer- 
tainly appears questionable. He may possibly have been the 
L. Corneliua Scipio who was consul in 259 B.C. and whose 
tomb is still extant at Rome, testifying him to have been "best 
of the good"." Political reputation, however, is probably what 
v/as meant by that name. As far as professional work went, 
Pomponiua' Scipio was no doubt an adviser of the patrician 
order. 

But this at least is sufficiently proved, that counsel of 
professional skill, not merely of oratorical power and influence, 
belongiog to both orders, came into existence in the latter 
half of the fifth century of the city, and that the principal 
plebeian counsel opened also a sort of school of law, from 
which "public profession" dates the rapid developement of 
Roman law as a practical system". 

" lb, C, Scipio Nasint, qui optimus a senatu appellatua est: cui ctiam 
pnblioe domuB in Bacnt via data est, iiao faoiliiiB consuli posset. 

* The Grat Naiica of whom I can find any account ia P. ComeliuB Seipio, 
whedI in B.C. 191. He, tberefore, oould not come before Conincaniua as tbo 
I'ldca of Pomponlns (Dig. 1. 2. 2. 38) does. A Cu. Cornelius Scipio Aiia^ 
v>B coDBol in 2G0 B.C. Possibly the second cognomen is a blnnder of 
Ponpaains : it ia however the same Kaaica mentioned above, whom Livy (tl6. 
^- ef. 29. 14} makes oat to have leceived the complimentaiy name of optimvs 
■u or xhortly before the year 201. From the unqnestionablo testimony of tbo 
'wnbs, I am inclined to identify the person thna honoured, as I have done in 
•"y teit, with L. Cornelius Bcipio, son of Batbatua. For the possibility that 
■yiwrumay have indicated fro/e»tMi no J sMlJ, see Plautus, Epidlcna 2. 2. lOa. 
"Qt I think, on the whole, that optimils was a political name, on whomsoever 
"Wtowed, and that the jariat was piobably P. Corneliua Scipio Xasica, style 1 
'^"Tufum for what we should cill his braini, and the son of the Naaica who 
"Wconaul in 191. See Cicero's Bratus. § 79. 

" The Q. Muciua, placed by Pomponius between Naslca and Caruncanius, 
It t hopelesB masB of blnndera, 

c. J. 19 
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The important point to be noted, as bearing upon tlia^ 
developement of text-book law, in these "professors", is their'l 
combination of the function of teacher and oral lecturer with. 1 
that of professional adviser. Under the former capacity, they I 
must have been obliged to include and generalise the oldefl 
law, in their courses, as well as take disputed points. Again,r 
with regard to the new law which they were continualljB 
originating, I doubt whether the whole or even great part o 
it is to be considered as resembling our decisions andopinioiu 
on cases. The teacher of course advised on actual points ii|.l 
litigation", and the pupils no doubt took down his ipsissimOi 
v&rba. But the reaponsa of these teachers were by no means 
given to litigants only. From the beginning of " public pro- 
fession" we can see a marvellous developement of general rales 
or principles, from the framing and putting of hypothetical m 
cases". These appear, in fact, to have given their form bn 
the opinions meant for court also: so that the law framed b^ 
the priidentes arose far more in the shape of general rules 
than in that of particular decisions, whether authoritative or 
not. 

The pnidens as Jnnun Gonditor. In confirmation ofj 
this view I may refer to the occurrence of the curious e 
pression condere, v/ith jura, in Plautus^ whose plays belongtfl 
the first 20 years of the second century before Christ. 
" best of men" who has the jura and ths leges at his fingei^ 
ends", the sharp fellow (cuius), the man of keen taste (aapienm^ 
or perhaps nose" — all of which wo d 1 ke S'opAus abov^»- 

" Cieero, Orator 42, 3 US. Alteros enim p nd n audire sat evat □! ::^S 
qui docerent irnllam sibi ad earn rem temp p p d enC, sad e 
tempore et diecentihUB satislaoeient et con a bus 
" See Maine, Ancient Law, tbe latter pa h 

33 Plautus, Epidicus 2. U. 109, 9 ; 

Hio eiit optimaB 
Ilic polerit cavere ructe, jura q^ui et leges 'tenet. 
Id. PBendoliia 2. 3. 12—13. As to this viaw of taptre et. 2. 4. 47. 
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appear as names given to lawyers" — Las also the name of 
being the fraraer and the conditor of jura and leges". 

As to the leges this is, of course, mere jest. They are 
only the jura, or rules of unenacted law, which the private 
jurisconsult could pat together'' in the course of his practice 
and teaching. There can be no scruple about specially con- 
necting the words jwra and condere, when the same words are 
recognised as a technical phrase in after times by Gaius". 
A. good deal of the matter in question might doubtless con- 
sist of what Austin'" calls the author's own "illations and 
conclusions," which is to some extent the case with our own 
early text-writer Bracton, as well as with the instance cited 
by Austin, of Coke. Much would, on the other hand, in all 
probability, be old customary law. But all the expressions 
connected with this word jura point to the putting together of 
matter in the form of general rules, not to the mere recording 
of it in the form of individual decisions. 

First actual text-books. From the public profession of 
Roman law dates, as I have said, its rapid developement, and 
from the work of Aelius, to be noticed directly, dates what 
may be definitely called Roman text-book law. I have 
spoken above on the probable character of the older jus civile. 
I may repeat that, although works on this subject would 
include customary law in general, they would, scarcely go 
beyond what is specially called civil as opposed to criminal 
law. The older criminal law was obsolete by the commence- 

" Cicero, De Amioitia a. 6 : 5. 13 : De legibua 3. 23. Pomponina, Dig. I. 
2. 2. 3fi— 38. 

M Pkutus, Epidicua 3. 4. 89, 90 : 

Legnm atqae janmi flator conditor duet. 
" See above p. 22, note 22. To tbo pbTasea thora quoted may be added 
the early (deepmvlral) eipreseioD conderi carmtn (Ciooto, da rep. i. 12), where 
condere is apparently to put together worda into metre. 
Below p. 396. * AoBtiii 30. p. 583. 

19—2 
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ment of the literary period; moat minor offences were dealt j 
with hy civil actions; and the graver charges were more like | 
occasional impeachments, before the court of the people, than j 
anything else. It was not, however, the separation fi-om I 
criminal law which gained the subject of early Roman text- I 
books its na^ne oijus civile. This phrase I have endeavoured | 
to explain elsewhere*". How soon it was used to designate I 
that subject we do not know. The hooka and their titles ) 
have in most cases perished together. 

No writing of Coruncaniua was extant in the time of our I 
authority Pomponius, though many notable responses of his * 
were reported". But to the beginning of the second century 
belongs the Tripertita of Sex. Aelius, the "acute" plebeian, 
whose extraordinary ability is praised by Enniua". This 
work is described by Pomponius, in his abominable style, as 
"containing the cradle of the law;" to which remark is added 
the more important explanation of tlic name. The book was 
called Triple because, "the clause of the Twelve Tables being 
put first, there is subjoined the interpretation, and then, 
worked in below, the proper procedure under the clause"." 
As to the "cradle of law," it may merely be meant that this 
was the first public text-book : hut it is possible that the title 
points also to some record of the older law, as well as the 
comments and forms directly connected with the Twelve 
Tables". 

The preservation of old, as well as the generalisation of 

** Below ch. H " Jua genticm." 

" Dig. I. 2, 3. 33. Multa et memorubilia feriiittur (Mnretus' reading tor 
fvervnt), 

*' Egrcgie cordatns homo, catuB AeHus Beitua. So EimiiiB cited b; 
Cicero, Tuao. diapp. 1, g. 18 : see too De Oratote 1. 45. 1B8. Aeliua tru 
oonanl in b.c. 198. 

'^ Digeiit 1. c. Tripertita antem dicitar, ^uoniam lege xii tabalAmm 
praeposita, jungitur interpretatio, deinde snbteiitur legis actio. 

" See above p. 280, 
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new, law could scarcely have been omitted in the educational 
writings "De disciplina juria"" of the younger Cato, the 
author of the Regiila Catoniana" ; from whom, says Pompo- 
nius, the rest of the text-hook writers take their start — Aelius 
being apparently little read in comparison with him*'. The 
original conception of nexiim, again, is treated by M' Manilius**, 
who is noted as one of the founders of the_jws civile''. Last, not 
least,I may mention Q. Mucius Scaevola, the pontifex maxim us, 
who first put the _y its civile in form™, in a work which became 
the basis of the similar ones succeeding it, and veiy probably 
summarised great part of the older law under the name of 
opoi or deiinitions. Some obsolete matter may no doubt have 
been preserved by pure antiquarians, like L. Aelius Stilo 
Praeconinus^', the teacher of Varro: but the knowledge of 
what remained in force was doubtless due to such writers as 
Scaevola, who is the earliest author quoted in the Digest. 

The licensed pradentes. During the republic the jjtm- 
dena was simply a teacher, a test- writer, or a chamber-counsel 
without the necessity of call to the bar. He required no 
diploma and held no official position, but all who had confi- 
dence in their acquirements, says Pomponius, advised those 
who wished to consult them; nor did they necessarily give 
their opinions under seal, but in general the clients either 
noted the opinion, to be ui^ed to the judge, or called in the 
jurisconsult as a witness to the law". The author is here 

■" Gelliaa 13. 20. 9. Thia ia M. Porciua Cato LicinianuB, born 102, died 
I52B.C. (Teuffel, glU). 

•« Digest 34. 7. 

^ Digest 1. 2. 2. 39. I lia.va no hesitation in accepting Mommsen's 
reading oi-i/iuTiinr. Cato ia congtantlj quoted by sul)seqiii!nt miters : Aeliua, 
Mocoidiag to Mommsen, oul; once. 

« Varro L. L. 7. lOS. 

« PomponiuB, Dig. 1. 2. 2. 39. He was consul in B.C. 149. 

™ lb. 11. He was kilted in the Marian proscription 82 n.c. 

•' Teuffel, § 137. Scliall, Legis sii Tabb. Reliquiae 9, 11, UC. 

»^ Dig. 1. 2. 2 (PompouiUB) 49. See above, note 8, p. 283. 
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Bpeaking of the function of the prudens as chamber-counaeli 
but the whole of hia a<:count shews that the work of writing 
text-books or treatises on the jus civile went on, by the sidft 
of this advising on actual cases, from the times of Sex. Aeliua 
to and long after the commencement of the Empire. Towards 
the close of the republic it has been considered that a system 
matisation of the Responses set in which must have become 
fatal to the farther expansion of the law represented by 
them*°. I cannot, for myself, find conclusive evidence of this. 
It is, however, no doubt, possible that the more recent and 
practical generalisations of the pnidentes would be from time 
to time absorbed into the growing body of the edict", leavit^ 
the older law, and the educational matter in general, aj 
main representative of their writings. 

Under the Empire a change, which has never been \ay 
clearly defined, was introduced in the functions of the pni- 
dentea. In Cicero's time their opinions on a case were of 
course not binding on the judge", and, as has been said above, 
the profession was entirely open. Augustus introduced the 
principle of certain licensed jurisconsults advising on his 
(the Emperor's) authority: from which time these ofRcial 
opinions were accredited by the seal of their author, and the 
position in question was sought for as a favour or piece of 
patronage". Whether Augustus brought this principle into 
practice seems to be doubtful. 

"> Maine, Ancient Law, eh. 2, p. 11. 

•* Below, cli. 13 ad fiuem. '^ See Cicero pro Caeoina 24. 69. 

>" Dig. 1. 9. 2. 49 Pomponias. Primos divuH AagafltnB nt jnajor ji 

HOctoritaB haberetur conatituit ut ex anctoritate ejus responderent ; et e» iLM-' 
tempore peti hoc pro beuefioio aoepit. A difficulty arises in this author fra^c^^ 
hia indiBcriminate Qse of the expresBions puhlice rtspondere and popu^^^ 
reapOTidere. Against Ortolan (Hist. % 358), I thinl the former phrase meai^*--' 
ex attctorilate imperatoTii respondtre both ia the case of Sabiuus and in thi^>' ' 
of Prisens Javolenna referred to by Plinj (Epp. 6. 15, see Ortolan ib. § 300^- 
Fopvio reepondere, as applied by FoDiponiuB to the case of Sabinus, i ^ 
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The very confused statement of Pomponius as to the 
famous Masurius Sabinus may perhaps come to this. He 
was raised to the equestrian order Jate in life from a position 
of lower rank and no great means, in which he had been 
mainly supported by pupils". Altlioiigh only a person of 
equestrian rank, he was the first who advised on public 
mdhority, i.e. imperial Kcense". This privilege was intro- 
duced by Augnstus, and first conferred on Sabinua unasked 
by Tiberius Caesar^". It was subsequently sued for as a 
favour from the emperors. 

Hadrian's licensed pmdentes. Some change in the 
licensing system is indicated by one of those jokes of which 
time has rather dulled the point. It is attributed to Hadrian 
by Pomponius, writing apparently under that prince**. The 
meaning seems to be that the position of adviser is not 
generally asked for but assumed unasked, and that he (the 
Emperor) was glad that any one who had confidence in ids 

probaWj dne to the mot ot HndriRn (below, note 60) : the point in Sabinus' 
promotion in, not that lie gave opinions to the public (nhioL others had done 
before), but that he did so on publio auttoriC;. 

" Pomponias, lb, 50. Ergo Sabino concEsanm est a Tiberio Caesare at 
popolo lesponderet : qui in ei^uestri ordme jam grandis natu et fere quinqiia- 
giata Bimonmi receptus est. I.qld ntc amplsa facultatesfuciunt, sed plnrirouni 
a Bais anditotibtis sustentatue eat. 

" lb. 48. Maauriua Sabinus in equestri ordine fuit et publice primus 
tMpondit ; poateaque boo coepit beneiicium dari. a Tiberio Caeaare hoc tameu 
iUi couceeautn erat. On my interpretation of "in equcatii ordine fuit Gt " 
cf. 44. Varus ct consul fuit, OtiliuB in equestri ordine pergevcrabat. 

" See above. The key to the apparently irreconcileable fltatenienls about 
iognatus and Tiberius may ba that this was in the last years of Augustun' 
■■Mgn. Tiberius became Caesar i.D. 4, returned to Eome and triuniphed k.D. 
la, AagQBtUH died *.d. 14. 

" Pomponius ib. 49. Et ideo optimns princeps HadrianuH cum ab eo 
''ri praetorii peterent, nt sibi liceret respondcre, rescripait eis hoc non peti 
'^ praestari Eolerc, et ideo, si quia fidueiam sui haberet. delectari ne si 
Popalo ad respondendum so praepararet. Opiimus, not dii'iii, indioales 
Hidrian's lifetime. The title was still somewhat new, having been first con- 
'erred on Trajan. 
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powers should train himself to advise tho public. The 
answer was given to apphcants who had held the office of 
praetor and were therefore well fitted for the privilege which 
they re«ineated. In words it apparently indicates a disposi- 
tion to confer the privilege more widely than hitherto : in 
secret meaning it reveals a dislike of this Emperor to creating 
a privileged class at all. That the class did suhaist after 
his time we know". With this story must he connected the 
rescript of the same Emperor mentioned hy Gains, that if 
the opinions of the prudentes, who have heen permitted jum 
condere, all agree, such common opinion has the position trf 
statute : if they disagree, the judge may follow which opinioB 
he chooses". 

Savigny, as has heen before remarked, takes this so-called 
statutory effect to be confined to an individual case pending-^ 
for which the opinions are delivered. For the future, tho 
opinions of the licensed jurists are merely a literary au- 
thority, increasing probably in reputation and influence, 
the class of jurists in question and the intellectual powdr 
brought to bear upon law in general diminishes". 

With this view I cannot agree. There is little doubt 
that opinions of living licensed prudentes were, at least from 
the time of Hadrian", and subject to the conditions in 
Emperor's rescript, binding on the judge! They therefore 
partook of the nature of judgements on appeal, or reserved 
cases : and, as mere judgements, they could have no more 
authority than others. But the expression condere jura 
reproduced by Gaius", and the .stronger conscrihere i 

^ See Ortolan, Hiat. g 388, nho, bowover, takes a BomGwhat difletel 
view from mine. 

•» Gaius 1. 7. 

" System 1. 3. § 26, pp. 166, 7. Sea iIko above, ch. 3, note 34, p. 220, 

« See Ortolan, Hiat. ^ 359, auo, as to their non-binding effect before. 

" S«e aboTp, pp. 290, 291. Ortolan apemti to conBider this aipreuiiV 
as merelj indicative of a higli degree of influence. Thia appears to 
den; the votds anf exact meaning. 
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used of the same persona by kter authors™, appear to in- 
dicate some generality of /orm and to postulate some sub- 
sisting authority. Such phrases cannot be considered as 
satisfied by the function of mere judges or referees on 
actual points at issue : but they are perfectly applicable to 
the framing of those genera! statements or rules of which 
the Digest so largely consists. 

Later licensed pmdentes. Ab to the number or person- 
ality of the licensed pnidevtes or the duration of the system 
to which they belonged, we have scarcely any direct informa- 
tion. The unanimity required by Hadrian, for binding 
effect, would naturally become more and more rare if the 
opinions in question had, as I conceive them to have had, 
a permanent authority or quasi -authority. Accordingly we 
find CoDstantine complaining of the never-ending conten- 
tions of prudentea, and, in the case of three authors long 
dead — Papinian, Paulus, and Ulpian— abrogating the notes 
of the two latter upon the former, but otherwise confirming 
all the writings of Paulus". The "law of citations," passed 
under Theodosius the second, confirms the authoiity in 
general of Papinian, Paulus, Ulpian and Modestinus, giving 
equal force to quotations from the whole of Gains' writings, 
and also to the quotations made by the above-named authors 
from other writers, such as Scaevola, Sabinus, Julian and 
Marcellus, or rather to the works in general of such other 
writers as were quoted by all the five authorities first named. 
A repeated abrogation of tlie authority of the notes of 
Ulpian and Paulus on Papinian follows. In case of conflict- 
ing opinions a numerical majority is to prevail, Papinian 
being allowed a sort of casting vote in equality, and a gene- 
ral overriding authority being given to the aententiae of 



" CoJei Thcodoaianus I. i. 1, 2. i 
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Paulus™. I have not entered into the many difficulties 
which have been found in this law*®. The points to lie 
remarked in it for my present purpose are briefly stated at 
the head of the following remarks on the Digest, 

The pmdenteB in the Digest. Justinian's collection of 
extracts purports to be made from the works of pitidentes 
who had enjoyed the imperial authorisation". The presence 
therefore of the older jurists, who wrote before tlie licensing 
system, in the Digest, is accounted for, under the law of 
citations, by their quotation in the writings of the five prin- 
cipal authorities. Sahinua, who was actually the first licensed 
prudens, comes in the same category; from which fact, as 
well as from the considerations urged above, I siiould con- 
elude that the opinions of even the licensed prudentes had 
not a binding force, at least as precedents, until the rescript 
of Hadrian. Papinian, Paulus, Ulpian and Modestinus evi- 
dently were, and Gaiua was not, of the licensed class. 

On examining the works and the titles of the works, to 
which authority was given or recognised in the Digest, we 
see that they were by no means confined to reports of actual 
cases, or even opinions on hypothetical cases. In the Insti- 
tutes of Gains and the Sentences of Paulus we have works of 
a scientific or educational character, which deal exclusively 
in general rules. Of course tliere was, beside these, a large 
mass of text-hooks for practitioners, crammed, like ours at 
the present day, with minute points. For it must be re- 
membered that, after the fixation of the edict by Hadrian, 
the generalisation, and incorporation into statute, of observed 
cases, in the old fashion, was at an end. 

»' lb, a*. D. 426. The tcit maj be found in Ortolan, Hiet. §501, note 1 : 
Rivier, IntroJ. Hiat. g 175. 

** I am glad to find my yiewB of it GonErmed hy Mr Moyle in tbe able 
Ictroduction to }iis edition of Jnatinian's InstituteB, pp. 69, GO. 

" Codei 1, 17. 1 (Deo Auctore), 4, 
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The fragments, then, which have come down to iia in the 
Digest, are often, aa we should expect, particular decisions, 
or rather opinions, and remain in the category of cases. 
Many, however, are expressed in general terms and appear 
to be answers to general questions. These general propo- 
sitions, which are quite intelligible if we consider the educa- 
tional position of the prudens, are questioned or condemned 
by Austin, He assumes, gratuitously as it appears to me, 
th&t specific matter has been suppressed, by reference to 
which these general propositions ought to have been con- 
strued and qnalified". He applies, in fact, the canons of a 
very ligid system of case-law to matter which was often 
widely removed from case-law in form, and which depended 
upon an entirely different principle for authority. 

The ultimate conversion, hy Justinian, of the extracts in 
the Digest Into so many leges, as in the similar case of the 
Imperial constitutionea'^, does not affect the present enquiry. 

" Anstin 37. p. (147. Sei^ also above, eh. 5, p. 318. 



CHAPTER X. 



TEXT-BOOK LAW : EARLY ENGLISH PRITDENTES. 



The Conquest our starting -point. In our present 

English law there is by no means the same continuity from 
a prehistoric period which we find in the Romau legal 
system. Although usages similar to those which obtained 
amongst the NormaDS were undoubtedly growiug up in 
England before the battle of Hastings, and although the 
early Noniian kings may have both affected and intended 
to administer the old law of the land, yet the Norman con- , 
quest must be taken as a new departure for the subject of 1 
our present enquiry. A new system of administration grew | 
up, having the source of its strength in the royal power, and f 
carried out by judges often specially promoted by and de- 
pendent on the king. National custom was gradually modi- 
fied ; on the one hand by the bringing up of important 
matters to the central authority, now regarded as the fountain 
of justice ; on the other hand by the provincial visitation of 
royal judges and their intervention in the local bodies over 
which they presided. All this tended to produce a new 
uniform system based on the practice of the king's court. 
The change which may be effected in substantive law under 
the guise of mere court rules is one of the commonplaces of 
early legal history ; nor should we be surprised to find the 
introduction of obviously new principles, in this particular 
epoch, when the tbeory of absolute legislative power in the 
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individual sovereign was for some time a reality. The basis 
of our present law is iindoTibtpdly English rather than Norman, 
and even the change of which I am speaking ia distinctly 
anti-feudal, but it is a change so complete and all-pervading 
that the law before Glanville need merely be referred to as 
illustrating and supplementing his information'. 

Olanville. General rules of frequent usage in court form 
thesubject of our first English text-book', generally attributed 
to Ranulph de Glanville, Justiciary of Henry the Second, 
and written, in Latin, not earlier than the 33rd year of that 
king's reign, 1185'. It is a collection of rules of law and 
forms of practice then obtaining in the king's court, written 
without reference to cases* or any other express authority 
whatever. As this book is the best instance of the early 
authorities for our present common law', I think it worth 
while to quote rather fully from the prologue, which is fol- 
lowed in great part by both Bracton and "Fleta." Beginning 
with a somewhat fulsome eulogy on Henry II.', adapted 
from the Proem to Justinian's Institutes, which is afterwards 
adroitly apphod by "Fleta" to his own sovereign Edward I., 
Glanville urges, as a proof of the king's justice, his adherence 
to the laws of the realm and tbe customs introduced for some 
reason and long maintained, as well as his deference to the 
counsel of those whom he has found to be the ablest in the 

^ See, on the whole of thla subject, the excellent chsptsrH 11^13 of 
Stabba' Constitutional Histor;, fiom which mnch of theBe remarks is taken. 

' GlauviUe, frol. Qimcdam in curia gencralia et freqncntius usitata. 
The title " TractatuH de legibus et consuetudinibua Regni AngUae, &(!. Sie." 
ma;, as ia verj often the case, not be of equal date with the work. 

' ReeTes' Hiatory of the EngUsb law, cb. 3, p. 223. 

* The actual caaea referred to (e.g. in Lib. 8. capp. 2, 3, wliieh give the 
above date) arc merely instances of forms. 

* The Dialogna de Scaccario must of course be classed with this treatise, 
tboosh it may have been written a little earlier." Stnbbs, Hiat. I. 12, p. iSJl. 

* See, however, for the great position of this king, Stubbs, ib. 192. 
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admiuistratioii of justice'. "For as to the English laws," 
says the author, "although not turitten, there seems no im- 
propriety iu their being called laws (since the pleasure of 
the prince is just what constitutes law and has the force of 
law) ; those, to wit, which we know to have been promul- 
gated, on doubtful matters to he settled in council, by the 
advice of the chief men with the addition of the prince's 
sanction. For if, from mere defect of writing, laws were not 
to he reckoned as such, the writiug would seem to give the 
strength of a greater sanction to the laws themselves than 
either the justice of the judge or the reason of the ortlainer. 
Again, for the laws and rules of the kingdom to be univer- 
sally included in writing, is in our times absolutely im- 
possible, partly on account of the ignorance of writers, partly 
on account of the confused multitude of the laws. But there 
are in the court certain rules general and frequently em- 
ployed, the committal of which to writing appears to me not 
presumptuous, but even, to many, very useful and, for assisting 
the memory, extremely necessary'." This curious passage is 
considered hy the editor of Austin to have been misunder- 
stood by Eracton who partially quotes it. GlanviJle is repre- 

T This is tlio upshot of the cormpt and un grammatical pikssage '' Legibns 
iiamquo...pTOQipti3siiiia8." The conf\n;tudines de ralione inlrodudae el dlu 
oblenlae are of coarse a quotation from Digest 1. 3. 39. 

a Glanrille, Prol. Leges namqne Anglicanas, licet noii Hcriptas, legea 
appellnii non videtur absurdnm (cum hoc ipsum lex Kit quod principi plaenit 
et legia babct Tigoiem), eas scilicet quas super dnbiis in comiiiio de&niendis, 
proceriim quidem consilio et principis accedeote auctoritate constat esse 
piomulgHtas. Si euim ob scripturae solummodu defectam leges mimme 
cenaerentur, majoris procul dubio acotoritatia robur ipsis legibus Tideietnr 
BCComodare soriptuta quam vel decementis aequitas vel ratio statuentiB. 
Leges autem et jura regni scripto univerBftliter conoladi noatris tenporibns 
omnitio quidem impossibile est, cum propter acribentinm ignoraDtiam torn 
propter carum multitudinem confusam : verum Bunt quaodam in onria 
generalia et frci^uentiua ueitata quae scripto commendare non mihi fidetar 
praeaumptuosum sed et plerisque perutUe, et ad odjaTaDdam msmoiiain 
admodum n 
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aented by Mr Campbell as apeaking with a certain irony, 
and also as using scriptum and non scriptmii in Austin's 
literal sense". I cannot quite agree in the encomium on 
Glauville, whose meaning seems to me obscure and con- 
fused, bat at the same time to have an impoilant beai'ing on 
the beginning of our so-called "common law." Glanville's 
own object, expressed in the latter part of the passage, is 
quite clear : it is to reduce to writing what was then literally 
unwritten, the custom or practice of the court. The words 
vel decementis aequitas vel ratio statuentis may be taken as 
having some application to what follows as well as what pre- 
cedes them. They point to the king as the fountain of 
justice, and the judgements of his court aa forming precedents. 
They also point to the king as the highest legislative authority ; 
which is very clearly indicated by the reference to hia 
pleasure based upon Justinian's Institutes, or the passage 
from Ulpian quoted in the Digest". The earlier part of the 
passage can, in my opinion, refer to nothing whatever but 
the old English, or Anglo-Saxon, laws and customs which 
were juridically speaking unwritten law. 

The laws of Edward, William and Henry. The real 
character of the dom-bocs has been indicated above", and 
it is not improbable that this very character, together with 
the variance in them for different parts of the kingdom, 
may have conduced to their being treated as customary 
law, Glanville'a argument about them requires a Uttle ex- 
planation from previous historj'. 

A general confirmation of the old law of England, as 
the law or laws of king Edward (Confessor), may be con- 
fidently attributed to "William the Conqueror and Henry 

» Anstin 39. p. 547, note 35. 

" Just. Instt. 1. 2, 6, Sed et quoJ priacipi plaouit legia habcC vigorem. 
From DlpiiD, Dig. I, 4. 1. pr. 



304 TEXT-BOOK LAW : EARLY ENGLISH PRUDESTES. 

the First, with certain emeudations made by the former on 
the counsel of his barons". These emendations, constituting 
probably the substance of all the Conqueror's new law, are 
printed by Professor Stuhbs from the " textua Roffensis," a 
MS. written in the reign of Henry I., which is oUr oldest 
authority on the bodies of law now under consideration. 
They are included with little change in the so-called "Laws 
of William the Conqueror," which perhaps belong to the 
same reign of Henry I. The "Leges Renrici primi" were 
apparently drawn up by a private hand, either under Stephen 
or in the early part of Henry the Seconds reign. The 
charters forming the first two chapters are genuine docu- 
ments of Henry I." Finally, the "Leges regis Edwardi 
Confeasoris" are a compilation dating probably from the 
latter part of the reign of Henry II., which has been attri- 
buted to Fitz Ncal, the author of the Dialogus de Scaccario» 
and to Glanville himself". 

The preface to the so-called Laws of Edward the Confesstw 
contains a story of their ascertainment by the Conqueror^ 
on the counsel of his barons, through a commission of en- 
quiry into the national customs". It is probable, at any- 
rate, that both these " Laws," the "Dialogus" and the work- 
of Glanville, whose preface we are now considering, were 

'* Thorpe 1. 403 (Laws of William the Conqaeror 3. 13). Hoo qnoqu 
proecipimua ut omuea liabeaot el teaeaiit leges EadwaFdi regis in omniboa 
rebas luliLUctis iis i^uaa coQBtituimna ad utili tatem Anglorom. Quoted m almost 
llie name words b; Stubbs from tbe Textas Boffeneis (Stobbs, DooameatB &c. 
p. 81). Also Thorpe l,p, 501 (LegesEegiaHeDricLpciwi 2.4). Lagara Eilwardi 
regia vobis reddo cam lUia emendationibna guibna earn emcndavit pater 
mena conailio baronum anonmi. Ttiia part of the " Legea " comes from the 
charter of 1101 (Stubbs, Docoments 96—98). 

" Above p. 71, also Thotpe'B notes 1. 609—631, Especklly p. 611. 

" Schniid, Gesetz. lis : Stabbs, Hist. 1. 12. 491. 

>" Thorpo 1. p. 412. "The authority on wbiah. the atatemsnt ia mods 
seems to be tliat of the jneticiar Bunulph Glanville," Stnbbs, Hiat. 1. 9. 3ii8. 
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drawn up by order of Henry II.'* Here then, I think, we 
have the promulgation, by the advice of the great men, 
under the king's authority, which, according to Glanville, 
tuxD3 the unwritten, i.e. customary, law of former times 
into law proper, or at least entitles it, without absurdity, 
to the name. 

GlanviUe's unwritten law. I should therefore regard 
Glanville's argument about the deficiency of literal writing, 
at least in the case ol the first laws to which he refers, 
as a mere play on words. With regard to these laws, 
the same principle was applied which Hale represeuta as 
holding good down to the beginning of the time of legal 
memory". The old law of England, although part may 
have been under a previous dynasty authoritatively pro- 
mulgated, and much was certainly committed to writing, 
came to be regarded by the Courts in which our present law 
grew up, as matter of traditional custom. This is why it 
was termed our unwritten law, that phrase merely expressing 
the want of an original authoritative commission to writing 
by the Anglo-Norman sovereign power. With regard to 
that power its "original institution and authority are not 
set down in writing'*." It is btside my present question 
to investigate the reasoning by whicli Hale and Blackstone 
satisfy themselves that written ordinances authoritatively 
made before the time of legal memory, but after the Con- 
quest, are also leges non scriptae". Nor need I refer again 
to the faultiness of a division of law which is either unim- 
portant or else ambiguous and inexhaustive". 

Glanville, then, obviously recognises a juridically un- 
written, i. e. customary law, for which I would suggest, as 

" StnbbB, HiBt. 1. 12. 491. See below p. 309 ob to Britton. 
" History of Comroon Law, pp. 4, 66. " Blackslone, Int. § 3, p. 01. 
i> Hale, Hiat. p, a ; Blackstone, Int. § 3, p. S5. 
» Above oh. 7 : also Anetin 29, pp. 546, 7. 
c. J. 20 



1 



30(j TEXT-BOOK LAW : EARLY ENGLISH PRUDENTES, 

literary authority, the latest compilation of the old English 
or Anglo-Saxon law. Into the latter much substantive law 
undoubtedly entered, but the original scope of the docu- 
ments from which it was derived was the regulation of 
judicial procedure. Hence we need not be surprised at its 
almost entire abrogation by the gradually changing practice 
of the later Anglo-Norman and English courts. 

Bracton. The indebtedness of Glanville to Roman law, 
although evident, is slight. The same source was drawn from 
more abundantly by our next great text-book writer, Bracton, 
whose work on the laws and customs of England was composed 
or completed between the years 1262 and 1268", He begins 
however with a forma! recognition of the great part played 
by custom in English law, adopting the difficult passage of 
Glanville just commented on. This he certainly does not 
make any more reasonable", while he obscures its reference 
to the act of William the Conqueror, by foisting in constitu- 
tional theories from the Digest". 

The amount of Boman law introduced hy Bracton into 
our system has possibly been exaggerated by modem 
authorities". He borrows from the Institutes the prelimi- 
nary account of jus, the main divisions — under persons, 
things and actions — and a considerable part of the subject- 
matter of each of those divisions. Still, these extracts or 
adaptations bear but a small proportion to the great bulk 
of the work. By comparing this with the eariier compila- 
tions of " Laws" just mentioned, we see that it really con- 
abta of the old law of England, although the latter, in its 



■' See ReeTfiB' Hiat. 3. 8, p. 90. 

= See Campbeirs note to Aualin 29. p. E47. 

^ Bracton 1. 1. 2, Compare Dig. 1. 3. 1. 

* E.g. GUlerbook (see Coxe'a tranBlation) ; TwisB, in his preface to 
Bracton (Bolls Series) : Spanoe (Equitable Jorisdiction, Pt. 1, Bk. 2, ch. 3) 
id., <£c. 
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substantive part as well as in its procedure, was undergoing 
R gradual alteratiou through the Anglo-Norman judiciary 
system. With regard to the portions of Roman law which 
are in many cases bodily transferred into the English manual 
"both by Bracton and Fleta, it is generally not difficult to 
shew where the foreign matter ends and where the practice 
of the day begins : so that I am inclined to consider these 
passages rather added for illustration and ornament than 
adduced as an authority". , 

In the Euglish part of Bracton, on the other hand, it 
is by no means easy to separate the original national law 
or custom from the modifications of practice. From this 
fact, and the fact that Bracton, unlike GlanvUle, includes 
all the substantive law of England in his time, his work 
must be considered as practically our cunabida juris. The 
older materials are now so completely absorbed and as- 
similated that, while they furnish valuable evidence as 
to the origin of law in general", they do not need in- 
dependent consideration as constituents of English law in 
particular. 

With regard to the particular ybrni of law under which 
Bracton'g work should be classed, our attention will naturally 
be directed to the great number of cases which he cites, 
particularly the judgements of Martin or Simon de Patesbul, 
who was Justiciary of England in the earlier part of Henry 
the Third's reign". There is here, however, little resem- 
blance to a modem report. The references, being merely to 
the bare records or enrolments which preceded the Year- 
books, do not affect the perfectly ^enerai character of Brac- 
tou's dicta. In the early Year-books themselves, which date 

' Beevea' History of the Englisli Law, -vol. 2, ch, 8, p. 89. 

« Abore pp. 01, 62. 

' See Spelman's Glossary umter " Justitia :" Twiss's preface to Bracton, 
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from before the reign of Edward the Second", besic 
what fuller record of the formal proceedings, we have the 
arguments of pleaders, and frequent notae in the shape of 
general maxims, usually but not always arising immediately 
out of the particular case. I have not found these notae 
quoted, by judge or pleaders, in other cases ; but I think 
it probable that they formed part of the materials for one 
at least of the works next to be mentioned. 

Fleta. Thf Latin treatise hearing this curious name 
may possibly have been so called from its compilation in 
the Fleet prison. The Prologue, which is in the main a 
copy of Glanville's, contains also, however, obvious allusions 
to Edward the First". And it has been said that the author 
was one of the Justices imprisoned by that princo in the 
year " Judaeis et justiciariis exitialis," 1290, to which period 
internal evidence points'*. 

Fleta is a pretty full account of the legal principles and 
practice existing in the author's time. Portions of Koman 
law are inserted bodily, as in Bracton, from whom they are 
obviously taken, and on whose work Fieta is principally 
founded. The latter treatise, however, though repeatedly 
quoting statutes, does not quote cases. If certain words in 
the prologue are rightly understood by me, the author of 
Fleta expressly purports to epitomise or compress recorded 
judgements". 

S8 Tlie time whioh was generally aaaigoed to tlicir commenoeroetit. 
Eee-ves however (d). 12, p. 357) admits the posBibility of an earlier date. 
The recent Bolls Seriea containB publications of Tear-booka frntn 20 and 21 
Edward I. 

» See in particular the interpolated sentenOBH ' ' Qnis Tero poeBet ampio 
famine... acceptio munerie vel persoaae." 

3» See Selden ad Fletam, c. 10, p. 548. Nieholla (Britton uri) attribntes 
tha work to some clerk or lawyer in the household of EdwMd I., ia the same 
jaar, 

" Fleta Pnxsm. Brevi voliumne complicans jnstoriim jadicia. 
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Britton, which apparently dates a little after Fleta", 
resembles that work in its general character, its uon- 
quotation of cases, and its being based upon Bracton. There 
is indeed great probability in Selden'a contention '^ that the 
names are really identical ; the author of the older work 
being spoken of, in documents dating from the beginning 
of Edward the First's reign, as Henricus de Breton. 

Although, however, these facts point to Eritton being 
an avowed adaptation or second edition, the book differs in 
aeveral remarkable points both from its original and bora 
Fleta. In Eritton we come, for the first time, to the 
vernacular language of the Courts, then French, so that 
we have probably a more faithful representation of the law 
actually in use, with less admixture of foreign matter. 
Accordingly, the Roman law, in great measure, disappears. 
In arrangement Eritton, as to some extent Fleta, takes 
the practical view according to remedies, rather than the 
theoretical or scientific one according to rights". 

But the point of chief interest in Britton, to the student 
of jurisprudence, is the authoritative character of the work, 
which purports to contain the direct commands of the King". 
Causing the laws which have heretofore been used in the 
realm to be reduced to writing, and commanding that they 
be used and observed throughout England and Ireland, he 

^ N'icholU' Britton Exvii. Coke (Co. Litt. 89 a) argues that Biitton was 
nritteo before the Statute of Westminster the Second (128o) : but Le was 
probably influenced by an identification, beyond doabt erroneous, ot the 
ftttthor with John Britton, bishop of Hereford (Co. Litt. 304 b). 

» Selden ad Fletom, cap. 2, pp. 467, S. 

" See Fleta 1. I, Ifi ; 2. 1, 3. <to. As to Britton, NichoUa ixi:. 

'^ Britton L. 1. Prologue. Avoms lee leys qe horn ad as^ en noster reanme 
avatint ces bores fet mettre en esmt Bolmn ceo qe cy est ordeynf . Et Tolums 
et commaundums qe par tut Knglcterre et tut Hyrelannde Boinl ieai usetz et 
tenuz en toutz pojntz, eauve a nous de rcpeler les &b, Ac.. ..snare les usages 
a oeni qe poi preacripcioun de tens ount autremeut aei ea taunt qe lour 
usages ne aoynt mio deecorJauntz a dieitnre. 
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does in the most express and definite manner turn customary 
rules into Austinian statute. Here, as in so many cases; 
the literal meaning of writing, in the nnlbrtunate antithesis 
discussed above, cannot be pressed : but the object of the 
greatest and wisest of our princes is clear. 

That object ia neither more nor less than a. codification of 
the common law of England. There is no really strong reason 
to suspect the connexion with the royal authority which the 
work claims™*; and this "reduction to writing" is, as Reeves 
suggests", of a piece with the introduction of official report- 
ing in the shape of the Year-books, 

Britton is, of course, no statnte in the strict English 
sense"; nor have we any record of its being passed as an 
ordinaTtce in Edward's occasionally irregular legislation". It 
stands on the same footing in after times, as to authority, 
with Glanville, Bracton and Fleta, of which class of works it, 
is the moat curious and interesting specimen. 

These books are very rarely cited in early judicial deci- 
sions'" in which, on the other hand, reference is frequently 
made to previous decisions. The English deference to indi- 
vidual precedent is already fully established, and the generali- 
sations in the works hitherto described do not for some time 
supersede the case law upon which I believe them to havft 
been mainly founded". 

'" Hale, Hist, of tbe Common Law, ch. 7, p. 157, claBsas Britton unoD^i 
the tractates of private men, nliich IberefoiQ had no giester authoiit; 
private collectious. 

" HiBt. of English Law, toI. 2, ch. 13, p. 357. See, howeTsr.theaditor's 
remsjks in the preface to tbe year-boot of 20 and 31 £dw. I. (Bolls Seriee) 
p. "• 

"' See above pp. 203, 204. 

» See Stubbs, CoDstitutional History of England, vol. 2, oh. H, § 179, and 
ch. 15, § 232. 

'" Reeves' Hiet. vol. 2, eli. 11, p. 283. But see vol. i, eh, 27, p. 166. 

" See above. Spence appears to me greatly to eiaggerate the amount ot 
Bomau law entering, as a substantive part, into our eoily treatises. Pu I. 
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The celebrated treatise of Littleton on Tenures, written 
in the reign of Edward IV., attained a more independent 
authority. Whether frum his want of references {in which 
point however he stands on the same footing with Fleta and 
Britton), or from his great reputation, the maxims of Little- 
ton are certainly quoted in very early cases as rules of law". 
The main interest, however, in Littleton is. due to his great 
commentator, whose work introduces a new class of text- 
books. 

Staunforde. One other text writer may be mentioned 
befuie I come to Coke. Sir William Staunforde, writing on 
(Jrimiual Law and on the Prerogative, in the middle of the 
sixteenth century, continually quotes the Year-books, hut 
usually by way of bare reference, witliout any statement of 
particulars, in support of some general maxim. The larger 
portion of his work consists of passages from the eai'tier 
writers, Bracton, Britton and Glanville: but as to later 
materials he endeavours to digest and generalise, and his 
generalisations have been accepted by subsequent authore". 

Inatitatioual works. It has been suggested", with re- 
gard to Bracton, that his work was meant not for the general 
reader but as a hand-book for judges, which I consider to 
liave been the object of the earlier dom-hooks". The want 
of printing, and difficulty in multiplication of copies, may also 
be taken into account ; though I would not press this ail- 
ment too strongly, remembering the undoubtedly wide diffu- 
sion of Institutional works among the Romans, a hundred 
years before our era. From the character and contents, 

Bb. 2, ch. IS, p. 285, and the latter port of ch. 3 in the same boob. As to 
the eatablJRhnieiit of tlie system of precedects, Bse the l&st cited chapter, 
p. 127. 

*= Beeves, Hist. voL 4, ch. 25, p. 115. " lb. ch. 32, rP- 560, G70. 

■" TwisB, in liia preface to Bnwiton (Holla Seciea). 

*» Abovepp. 65, 6G. 
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however, of the text-books hitherto mentioned — more pei 
haps in the csise of the others than in that of Bracton- 
may juJge that tliey were almost exclusively intended for 
jyractitiomra a,lready trained by some anioi;nt of oral in- 
struction and attendance in Court or elsewhere". This is 
obviously the case with the short French Appendix (" Fet 
assavoir") printed at the end of Fleta, and with the two 
Latin treatises ("Summa Magna" and "Summa Parva") 
attributed to Hengham, one of Edward the First's disgraced 
Justices", who may indeed have been the author of Fleta 
himself. The scope of the Mirror of Justice, attributed to 
the reign of Edward II., ia undoubtedly wider, thoiigh rather 
by way of suggesting reforms of alleged abuses than by 
generalising or drawing correct inferences from previous 
materials". 

Coke is, according to Blackstone, among the last of tha 
authors "whose Ireatises are cited as authority and 
dence that cases have formerly happened in which such and 
such points were determined which are now become settled 
and first principles *^" The obscurities, conceits and uusy: 
teraatic arrangement of this author are welt known. Nor 
would he perhaps, in the present revived study of early 
English law, be considered ao conclusive an authority as he 
formerly was. On the other hand he ia our first writer of 
any importance who has treated of our law, with a diatinct 

" The Scliolae o! the reign of Heni? III. are considered b; Selden (ad 
Fletara c. 8, p. 525) to have been eiclnaiTeiy [or Eoman law (see howOTer 
Blacketoue, Lit. g 1, p. 24). The Inns of Court are dated from abbat (he 
beginning of ttie reign of Edward II. But the tradition of each terjeanl 
having hie pillar in St Paul's, with liis apprentices ronnil hioi (Beeves, Hist. 
vol. 2, cb. 12, p. 360), points to an earlier time of students in English lav 

" Above p. 308. 

" See Beeves, Hist. vol. 2, cli. 12, p. 350. 

" Blackstone, Int. § 3, p. 73. 
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view to the general public", and in a historical as distin- 
guished from ft barely practical manner. Tims his book 
forma a new departure, and he is justly called by his editor, 
Butler, the " centre of ancient and modern law." Wherever 
the subject will allow it, he begins his enquiry into the 
grounds of our law with Glanville, Bracton, Fleta and Brit- 
ton, whom he continually treats as, together with Littleton, 
ultimate authorities". 

He carries on his enquiry through the modifications and 
alterations in that law, due to the judicial decisions recorded 
down to his time. Were it not for his writings, says Butler", 
we should have to search for the legal learning of ancient 
times in the voluminous and chaotic compilation of cases 
contained in the year-books ; or in the dry though valuable 
abridgements of Statham, Fitzherbert, Brooke and Eolle. 
That is, according to the view of his learned editor, Coke's 
abstractions and generalisations have superseded, at least in 
some instances, the extant judicial records upon whicli they 
are founded. 

Finally, although Coke in several places professes to pub- 
lish nothing but what "is grounded upon the authorities and 
reason of our books, rolls of parliament and other judicial 
records"," yet it is obvious that this language may be ex- 
tended to cover not only "illations upon existing law" but 

"• See Coke's Preface to the Commentary on Littleton, under the haaflings 
'■ Wherefore called Institutes " and " wherefore published in English." Hia 
Imboura are "c-unabula Uj/is, the er&dles uf the law," for students in their 
ln- ginning of their etudj, ib. 

" Beeves, Hist. vol. 2, ch. 11, p. 282. See also the last sentence of Coke's 
Prooem to the third part of his Institutes (Pleas of the Crown) ; and the 
repeated mention of " our books " in the inargtual notes (b; Coke) to the first 
part (Co. Litt.) lib. It is, honever, possible that in the last instance he may 
mean the Year- books. 

" Frefiicc to the 13th edition of Coke on Littleton (1 Instt.). 

*> End of the Frooem to the 4th part of the Inatitntes (Joriediction of 
Courts). 
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"conclusions founded upon notions of general utilitj";" both- 
of which classes of mattDr are found in Coke and expressly 
attributed by him to Littleton". 

Hale's Analysis of the Civil Part of the Law was ap- 
parently Institutional in its intention, and is certainly scieutirie 
rather than practical in its arrangement. This "tractate' 
principally known through the larger work of Blaokstone. 
The general exclusion, by the latter, of text-book writers 
after Coke, from the list of original authorities, finds certainly 
one exception in Hale's chief work — tlie Pleas of the Crown. 
But the tendency of our courts is undoubtedly to confine 
that list to those venerable sages of an earlier time in whose 
authoritative writings the older decisions have been, to quote 
the words of Blackstone, "digested for general use." One 
important function of the modern text-hook writer is to 
select and preserve such portions of these authorities as 
adapted to the present state of things; a selection nott 
however, very easy to make, and therefore leaving recourse 
to the original authors still available". 

Blackstone. A few words may be added here about 
Blackstone himself, although he belongs rather to the clast 
of modern text-book writers, whose case is considered in the; 
last chapter on this subject. 

To Blackstone is specially due the working out of that 
new arrangement {or new application of an old arrangement) 
for our English Corpus Juris, which he derived from Htde'» 
Analysis, as Hale had borrowed the main idea from the 
Institutes of Justinian. That arrangement, under its original 
form, still appeara to me equal in theory to any other, and 
far superior to all others in convenience. Otherwise Black- 

" Anatin 30, p. 563. 

" See the interesting note on "Maxim," Co. Litt. 11 a. 

"^ See, as to Biacton, Spence, Equitable Jmiadiction, Pt. 1, Bit. 3. cii- 3, 
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Btone discharges the functions of a modem text writer in- 
differently well. He faithfully preserves the rules and general 
maxims of law which had heen cast into that form by older 
writers, out of matter practically obsolete. He generalises, 
with a precision and clearness wliich has scarcely been 
enough appreciated, from the confused mass of statute, 
judiciary, and text-hook law before him. His great fault is 
a somewhat servile optimism as to everything established, 
which was very common in his time. Hence he makes few 
suggestions of improvement, and those rather by way of 
reason and explanation (sometimes very absurd) of old rules, 
than by direct reference to the considerations which obviously 
prompted the suggestion. But the heaping together of caJies, 
in all their particularity, without an attempt at generalisation, 
is a fault of many modem text-hook wiitiirs, from which 
Blackstoue is conspicuously free. 



CHAPTER XI. 

TEXT-BOOK LAW: ENGLISH CUSTOMAKT LAW. 

Theory. Believing that our so-called customary law 
is to a greater extent than the Roman derived from prO' 
fessional sources, I have reversed the order above adopted 
and spoken of our older prudentes first. In the theory,, 
however, both of ancient and modem authorities, the exist* 
ence of customary law amongst ua is most definitely r^ 
cognised on the independent ground of national, or at 1 
lay, usage. And this fact has the more importance in regai 
to jurisprudence, because it is with us that judicial de<a- 
sions — Austin's medium through which custom becomes 
law — have the most admitted authority. 

It is soon seen that the theory in question is not unii 
vorsally true, and a few instances may be cited in whid 
it can be compared with fairly ascertained facts. Amoag 
the subjects of common, i.e. general' customary, law ennm^o 
rated by Halo and Blackstone', many are at first sight 
referrible to court practice. The rules which would : 
to have most connexion with national custom are perfac^ 
those which regulate the descent of landed property. Yel 
these underwent, as to a large class of estates, a rodics 
change between what we may roughly date as the tiraal 

' 8ae below p. SIS for (he distmction of geneTal and paTliodar 
' Hale, Hist. ch. 2, p. 31 : BlackBtone, Int. g S, p. 68. 
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of Glaaville and Bracton'. As this change disinherited a 

I majority of expectant heirs, and on the other hand was 

I in the interest of the government, to wliich the judges 

were subservient, we can scarcely consider it to have been so 

much national as professional or judicial. 

The new doctrines of Uses and Trusts, before the Statute 
of Uses, are not part of our "common law" in the strict 
technical sense, and do not therefore fall within the scope 
of Hale's History. They are only treated in a somewhat 
scattered and fragmentary manner by Blackstone, but the 
vast importance of their effect is well known. That they 
were introduced through the medium of an extraordinary 
Court, and that they were afterwards turned into statute, is 
merely accidental matter of our particular histoiy. Changes 
aa important, from the old national custom and early code 
of the Romans, grew up among the legal profession, in the 
ordinary civil Court ; and these two were from time to 
time turned into what was practically statute by the 
Edict. 

The English doctrines to which I refer can scarcely be 
considered in any sense national. It is probable that the 
necessity for the introduction of some such change may have 
been felt by the bulk of the community', and that their 
I Jnain principle may have been, like all "equitable" inno- 
vations, in accordance with the moral feeling of the age'; 
lut the changes themselves are extremely technical, and 
generally traced to a foreign system of law, through 
*he medium of one branch alone of our legal profession. 

' Sale, Hist. ell. 11 : ElaokBtone, Book 2, ch, li, pp. 215, 6. See a, very 
a treatment of this scbject by Mr Kermy (Law of Pnmogeniture, |^. 
IB— 24). 

' See the coucladiiig remarks of SpEnce (Equitable JunBtllctiou, Pt. I, Bk. 
ch. 3). 

' See below, ch. IS. 
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Many other instances might be alleged, and, in fact, 
the only general customary law of England which does 
not owe its existence very largely to professional sources 
is our Oonatitutional law. In minor points even tbia faa». 
been practically modified by Court decisions. But the' 
principles which govern the powers and duties of the sove- 
reign body, which it ia absurd not to consider as law', are 
matter of national custom, and are not incapable of changi 
even in historical times, according to change of national 
feeling. 

Customs, general, particular, peculiar and notorions. 
I have implicitly referred to the distinction drawn in our 
books between customs general and particular, the latter of, 
which are sometimes opposed to common law under the name 
of custom simply'. By these customs or particular customs 
are generally meant local rules, as distinguished from 
custom, which can " be alleged generally within the king^ 
dom of England; for that is the common law'." Black- 
stone* adheres to this meaning of particular, with the 
exception that ho inaccin-ately classes the law merchaid 
among these local customs. Hale, on the other hand, gives 
the name of particular custom, to the civil (Roman) and 
canon laws. These are, according to him, particular be- 
c-ause they only apply to particular subjects, matters, 
courts": custom, because, so far as not adopted by statute 
(in which case they are statute law), they derive their 
force here simply from immemorial custom and iisage". 

" Abote pp. 1G9, 170. 
' Hale, AnaljBXB, g 33, p. G5. 

* Coke on Littleton 110 b : see abovs, p. 76, for what nppeara to m 
re correct esplanation of the tocm " common law." 

° Int. g 3, pp. 7i, 711. Both Blackstone and Hole are ¥617 inaotmrM^ 
qaoted by Austin in Leet. 30, p. 532. 

" Hale, Hist. cb. 2, pp. S3, 24, 

' Xb. p. 26, and Guumngtou'B Bote (A] p. 38, 
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Blackstone styles these same laws peculiar, because adoptod 
and used only in certain peculiiir courts and jurisdictions" ; 
customary, for the same reason as Hale". 

Austin objects to the ground on which the civil and 
canon laws are classed apart, preferring to base that classi- 
fication on their "singularity" or "inelegance" i.e. want of 
homogeneousneaa with the rest of our judicial system". In 
regard to their legal character he classes together all customs 
which are notorious, i.e. of which the tribunals are judicially 
conscious and which will be enforced without proof of their 
existence". This distinction runs to some extent across that 
into general and particular : the two local customs of gavel- 
kind and borough English being, at least in their principal 
point, "taken knowledge of" by our courts". 

The distinction of notorious and non-notorious is of course 
all important in practice. In theory, all legal customs appear 
to stand on the same basis. With Hale, for instance, the 
l^al validity both of the common law proper and of the 
particvJar laws above mentioned (civil and canon law) is 
equally baaed upon long and immemorial usage. Local 
customs are in his view parts of the common law, which 
determines as to their reasonableness, sufficient continuance, 
&c" Coke, in commenting upon a dictum of Littleton, 
that a local custom may bar the common law, apparently 

" Int. 3 3, p. 79. " Ifa. p. 80. 

" This very peculiar meaning oF elegana and its opposite neenis justifi- 
able in the pBHsageB here qaoted by AuEtin (30, p. 653). Tltere are a few 
otbers of B imil nr character in the saiae aaChor (Goius) and in the Digest. 
I prefer, vbere possible, to celain the more natural eeiue of accuracy or 
propriely. and the reverse, 

" Anstin 30, p. 553. I would remark here, for the benefit of rendern of 
the " Outline," that bj Anatin's " or (apeakiog more pcoperlj) " on p. 38 of 
the lAtler, he does aot mean that " nnluriout and non-notoriout " is a better 
■^rof dpreuing •'gtHeralaaiparticulaT," batabetlerdisixionof coatomttry 

Co. Litt. 175 L, note 4. " Hale, Hist. chap. 2, p. 35. 
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regards the latter as being itself a similar custom". And 
Blackstone does not seem to recognise any difference, 
the ultimate ground of validity, between customary laws in 
general and particular customs, although he gives special 
canons as to the proof, legality and allowance of the latter". 
Here, as in the case of Boman law, it is scarcely safe to con- 
sider such canons as indistinguishably applicable to all legal 
custom". But we Inay regard the following as an illustra- 
tion at least of the general English theory ; that, where proof 
of a particular custom is needed, it is not proof of a previous 
judicial decision as an ultimate authority, but either of usage 
in fact, or of a decision recording lay evidence as to sudi 
usage"'. 

It would be interesting to see how Austin dealt with the 
question of non-notorious customs, but I cannot find that the 
promise of their separate consideration" is ever fulfilled. 

Disuse. Our theory of the repealing effect of custom ig 
not very clear, but that effect appears to be less in England^ 
than it was in Rome, and formerly in modem countries whi< 
followed the Roman law". Hale speaks of the "statutes or acl 
of parliament," made before the period of legal memory, 
repealed or altered by contrary usage". But a later atatutft 
cannot be antiquated or lose its force by non-user"'. Tha^ 

" Co. Litt. 113 a OD § 169. 

"CoQsuetado ex certa causa rfttionabili aeitatiipriTBiteomaaneinlei 
Quia couEuetudo cootra rationem intraducta potius nsurpatio qaam aa 
tudo appellati debet &c. '• Blackstone, Int. 9 3, p. 76. 

*" Take, tor instance, the finding of an "immemorial cuslom" u 
strength of 20 years' regular usage. Blackstone, Int. § 3, p. 77 note 11 

>' Blackstone 1. c. ^ Austin 30, p. 553. 

"^ See Lord Mackenzie ae to the Scotch Acts ot Pailiament before 1707 
(Boman Law, Preliminary chapter, § 3). " Hale, Hist. ch. 1, p. 3. 

-^ Co. Litt. 81 b. The same ia the doctrine of modem French, PrussiHt 
and Austrian Law (Anbry et Hau, Conrs, t. 1 S 29 : the EinleiUmg to th* 
Prussian Londiecht g 59, and to the Austrian Oesetzbacb § 9 : see Scbmidfl 
Lehibuch p. 4S). 
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old custom can be altered by recent, and that too when the 
recent custom is really nothing but court or professional 
practice, would seem to be clear from the instances above 
alleged, to which may be added the disuse of the general 
rule de rationahili parte bonorum about the time of Coke". 
In theory, the common law may be expounded and evidenced 
by the usage, practice and decisions of the Courts, hut can 
.only be altered by Act of Parliament. That a statute may 
alter or repeal the previous common law, and d fortiori any 
other custom, scarcely needs to be stated". 

Present English cnstoznary law. Much of the English 
customary law (other than constitutional) still in force is of 
the particular or local kind", canons for the evidence of which 
are pretty well established. It is not necessarily the case 
e converso that all onr particular law is customary. When 
recognised, as it sometimes is, by statute, it must be 
considered statute law'^ Of our general customary law the 
major part has been included in statutes. What remains 
has in moat cases been at some time or other declared in 
well-known judicial decisions, which have again been general- 
ised by the joint action of Court and practitioners. Such 
rules Austin would of course regard as deriving their 
whole legal force from the decisions, being not so much 
superseded by them, as destitute of any legal existence 
before them. In general I think these rules would be 
accepted on the authority of modern text- books. But 
instances do occur in which our theory of customary law 

" Co, Litt, 178 b anil note (Hargrava and Butler) 6. 

" Hale Hist, ch. 2. p. 2o. Blackstooe Int. g 3. pp. 87, S9. 

* AlmoBC all the present Prussian customBt; law appears to be local (nee 
l«ndreclit Publikatiouapattut % 7, EinleltuDg % i, and Schmidt p, 17), as 
»iw most of the French (below, p. 32C, n. 12). 

" Austin 30. p. 552. See Hale'a similar reasoniug a9 to part of liia 
P^nicular lami (Hist. ch. 2. p. 26), 

C, J. 1.V 
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appears still to Lave some practical effect. I give whi 
seems to me to be such aa instance, for what it is worth. 

On the subject of rights of common, certain general rail 
of law exist, independent of any local custom. These havfl^ 
grown up, like most of our real property law, in tlie Aogli 
Norman period and under the Norman rules of feudal tenuraiJ 
They appear in our authoritative text-books, and have bi 
embodied in the decisions of our Courts. Yet recent judgi 
of very high authority, have shewn a disposition considerably 
to modify the customary law, as to freeholders' rights of 
common, previously established both by books and deci- 
sions. The general doctrine, of attributing a legal origin to 
beneficial rights which have been long used, has been 
Bpecificaliy supported by modern historical research, aa 
against previous technical notions that such rights have 
no legal origin"*- Such an instance would be very rargj 
but it seems to shew that the original force of the nile^ 
whether in the case of particular custom proved in a suit, 
or of general custom found in a text-book, is considered to 
come from the lay usage, and not from the declaration of 
the judge or the testimony of the writer. 

As a matter of expediency, the possibility that a col 
siderable amount of judicial tradition may be upset 
modified, by reference to almost prehistoric times, does not 
commend itself much to the practical mind. At Rome such 
a possibility could scarcely have existed. Besides the greater 
facilities for converting the old law into statute, with more 
or less modification, in the Edict, there is the strong proba- 
bihty that the work of Scievola entirely superseded all 

*" See JaahuB Williams'H note on Lord Dunraven t. Ueiuellyn, in ti:e 
Appendices to his Prinolples of the Law of Bssl Propertj. Also Loid 
HatheTlej's judgement in Waricich T. Qneen't Colltge, L, &. Equity Series, i 
Ch. App. pp. 723, 4 : and that of Sir G. Jessel in Baylit v. Tyiten-Amhent 
h. E. 6 Cli. DiT, p. 610. 
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previous authorities". In England, as such weight would 
scarcely be given to any text-book, the possibility of which 
I speak seems rather to call for a reduction of our customary 
law to statute at the earliest opportunity. The intention of 
continental codes has been, in general, to abolish customary 
law", though it does not appear that the intention has been 
perfeetiy carried out", 

The simpler case of English text-book law which, though 
sometimes called customary, is really based exclusively upon 
decisions and practice, will be noticed in_the general remarks 
on test-book law. 

" AbovB, p. 3S3. 

" Seee.g. Code Nop ol ton, ■' Loi du 30 Veottee An 12," in Tit. Prf 1 : as 
to Fmasia and Anatrla, HoIt^endorfC Th. 1. Sjetem. Th. p. 323; tbs oponing 
paseages in tho PublikatlonEpatent aad tbe Eiiadmacliaiigspateiite ; imd 
generallj tho brief statemeDt in Savigny, System I. § 31. 

" As to FruBsiaii law, see tho paseagca qnotcd above in note 28. Ths 
AUBtriftn Biirgorlichea Gesetzbuch containH an eipreaa saving of CuEtomB 
(not merely local), nbere a statute refers to thom (Eialeitimg g 10). For the 
Frencb Code, eee below, p. 32G, note 13. 




Text-book law unwritten. I shall conclude the subject 
of text-book law with a, taw general remarks, suggested in 
the main by the two historical examples which we have been 
considering, on the different elements themselves which are 
included in this residuary class, and on the authority which 
those different elomenta respectively enjoy. Excluding, to 
begin with, all matter which though found in text-books is 
also found elsewhere as statute or judiciary law, we may set 
down the remainder as, to speak juridically, untm-itten law. 
None of it, with the exception of one debated case — that of 
the Eoman licensed prudentes\ is drawn up or issued in a 
regular manner by any legislative authority'. All of it, on 
the other hand, is in the form of general rules or maxims, 
and resembles, so far, statute rather than judiciary law. 
There the homogeneity of text-book law ends. Its two main 
elements may be roughly stated as jus moribns covstitidum 
and jus a prudentibus compositum — customary and profes- 
sional" law. But while these two classes are in some cases not 
very easy to distinguish, the latter moreover includes several 
different constituents of different degrees of authority. 

Jii8 moribus conatitutum. By the mores here spoken of 
I mean not Court practice but national custom. E has been 
" Above, ch. 9. p. 296, 7. ' lb. ch. 7. p. 272. 

' lb. ch. S. p. 273. 
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shewn above how, in the Roman state, a considerable part of 
the law existing to a late historical period may be referred to 
this source'. The rede forms of the earlier jus civile were in 
their origin truly national, though they became a patrician 
monopoly. It is not really till the harrier of caste has been 
broken down that the great developemont of Roman law tabea 
place which gives the later and more valuable part of it a 
distinctly professional rather than a national character'. By 
that time certain old rules had become so rooted in the con- 
servative Roman nature that tliey were left at least theoreti- 
cally undisturbed ever after. 

Into our own jural system, in spite of Blaekst one's deduc- 
tion of our maxims and customs from Alfred and Edgar*, 
I believe this branch of text-book law to enter very little. 
Although both the name and the original of our common law'' 
come from before the Conquest, the customary part of it at 
present in existence is almost entirely deducible from the 
practice of the Anglo-Norman Courts'. On this subject the 
cautious language of Hale may be advantageously compared 
with Blackstone's vague grandiloquence'. 

As far as regards actual application I do not know that 
any difference can be observed between the old custom 
arising from a national, and the early practice arising from a 
professional, source. Practically, therefore, we may for some 
time accept Savigny's theory'", of the prudenies being the 
organ or representative of the people, although historically 
this ceases to he true with ourselves at a very early period. 
And beside the fact that early rules, the progress of which we 
can fairly trace in our courts, are traditionally ascribed to 
national custom, it must not be forgotten that the individual 

* AboTC ch. 8. p. 380. ■ = lb. oh. 9. p. 290. 

' Blaokstone lot. g 3. pp. 66, 67. ' Above, p. 74. 

> lb. ch. 10. p. 300. » Hale Hiat. ot. i. p. 66. 
" Above, oh, 8. p. 274. 



326 TEXT-BOOK LAW : GENERAL REMLiKKS. 

cases, upon which the generalisations of early practice vreae, 
based, are almost as inaccessible to us as the foundations of 
custom. 

Basis of customary law. To a certain extent the ques- 
tion of the origin of law must recur under this head. The 
present subject is, however, not a matter of pure history c 
archaeology, as that question might by some be considered. 
Constitutional law is at any rate still a living and growing' 
reality ; and the theory of other customary law has still with 
ourselves sonic practical meaning". On the Continent un- 
doubtedly, the abolition of customary law purports, in most 
important countries, to have been effected". This abolition, 
however, is by no means free from exceptions and reservations; 
I find, for instance, in a recent comment on a passage in the 
French code which Savigny regards as abolishing, all general 
customary law, an adoption of his own tests for determining- 
the validity of such law". It may therefore be worth while to 
complete the considerations initiated in a previous part ofthij 
work", with more direct reference to the process through' 
which custom is determined to he law, 

Austin. With regard to legal authority, Austin classes, 
under the one head of judlciaiy law, not only all the rule* 
which are to be extracted from recorded cases, but all rule* 
already generalised, which "have grown up by cu.stora or 
usage and become law by judicial adoption" or consist of 
"law fashioned on opinions and practices which obtain 
amongst lawyers"". To this last class may, as he justly 
says, be referred a large portion of English law, through 

31 AboTe, oh. 11. note 30, p. 322. •= Above, p. 323. 

" Compare Aubrj et Kan (Couib t, 1. § 23. p. 43) od the "loi da 30 
VentOse au 12," aa to the nfceiiiU juridiqui, with Bavigcy on the nfceiiitalii 
opinio (Syatem, 1. g 29 pp. 17*, 180), See the numeroas inBlanees (moatij 
however oi local cUBtom) in tvhich the; quote the Code as eipresBlj refertiog 
to ancient usages. Also, tlie cefereuces in Dote 2S, p. 3S1. 

'* Above, pp. 105, 6. " Austin 37. p. 656. 
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judges adopting the views of authoritative expository writers 
or the practice of conveyancers, and enforcing them as law. 
I am not, however, concerned at present so much with this 
last class, or with Austin's judiciary law in general, as with 
lay customary law io particular, aad that early practice which 
cannot he separated from it I shall tlierefore here merely 
call attention to the wide difference, hetween the heteroge- 
neous matters which Austin classes together, in their "sug- 
gesting cause," as he styles what most people would call their 
origin, in the degree of authority which they enjoy, and in 
their form — for surely a rule previously existing, whether 
authoritative or not, and applied hy a judge, is a very differ- 
ent thing from a rule which must be gathered out of his 
decision. 

In most of hia passages bearing upon this subject, to 
■which ouly a very close and critical perusal can do any jus- 
tice, Austin lays much stress upon the correct apprehension 
of the term customary law in its strict sense — of a rule 
which has, at some time, been set, directly or indirectly, by a 
political superior, although possibly founded on au anterior 
custom. The opinion against which he is contending is, that 
the law called customary exists as positive law, independently 
of a sovereign authority : whereas, in hia contention, before 
the interposition of such authority, the custom is merely a 
rule of positive morality, generally observed by the citizens 
or subjects, but deriving its only force from the general dis- 
approbation falhng on those who transgress it, fro.m moral or 
from religious, not from legal sanctions. It only becomes 
law proper, or positive law properly so called, on being 
adopted by the sovereign author directly in the way of legis- 
lation or indirectly in the way of judicial decision". 

This contention of Austin is a mere truism if his defini- 
tion or postulate is accepted — that every positive law is set 
" AuBtin 1. pp. 103—6 ; 30. pp. 651, 660. 
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by a sovereign. But, if his antagoniats' meaning of positive be, 
" existing by virtue of human sanctions," or even " equal in 
effect to law which has been regularly enacted," it may be 
questioned whether their view is not true of the beginnings 
of all law, and of Constitutional law in all time. 

Austin'.'! view of the order in which law is naturally gene- 
rated" accords very much with the results of historical and 
pliilological enquiry. First comes the custom, in most cases 
based upon and sanctioned by religious feeling, in some 
observed merely because it is the custom. Originally, avoid- 
ance at common religious ceremonies may have been the 
only form of that universal disapprobation from which that 
custom derived its force. But general ostracism is quite as 
probable an early sanction. 

Long before historical times we have the common officer, 
almost always religious in the first instance, who, as repre- 
senting the small association, declares the custom in disputed 
cases, or imposes a penalty on individual infractions. The 
sanctions, which in the first stage are probably of a negative 
character and ill-defined, though by no means inefiScient, 
begin to be positive and definite. Common avoidance ia 
replaced by the formidable sentence of sacratio, or devotioa 
to the infernal gods, with power for any one to slay the 
devoted person. 

This very elementary stage can, without any great 
amount of credulity, be recognised in our earliest traditions 
and oldest legal monuments of Rome. We have a power 

" AnBtin 37. p, 6o7. 
let. Kiilea of positive morality. 

2iid. Adoption and enforcement of those ruleB by the tribunflla. 
3rd, Addition of other rules drawn from the foimer by eoiiBeqaence 
or analogy. 

4th. Introduction of new rules by the judges propria arbitrio ; and 
from these. 
Legislation proper by the sovereien legialatore &c. Ac. 
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BuiBciently answering to Austin's judicial legislator, though 
Boarcely to the full idea of his sovereign. We have therefore 
all the machinery requisite for turning the " moral " rules or 
customs of the Quirites into Austinian positive law. Only, 
such a transformation was one of which neither the Quiritea 
nor other early nations had the slightest idea. With them a 
rule was not law because it was enforced by the judge: the 
judge enforced it because it was law. The rule was conceived 
as having a prior existence, often as in some mysterious way 
the will of Heaven, sometimes as pure custom and nothingelse. 

These rude sanctions of a nascent state are, almost uni- 
versally, soon replaced by the regular exercise of sovereign 
authority. As matters of business and ordinary dealing be- 
come more complicated, they are more and more included in 
the field of law ; which accordingly becomes less personal, and 
loses that formidably jjenaZ aspect which strikes us in the oldest 
documents. But, to the end, a belief in the binding force of 
customs as customs, without enactment and independent of 
judicial recognition, survives in almost every legal system. 
The arrangement which relegates them, with the suggestions 
of Tribonian and the charms of Theodora, to a limbo of " re- 
mote causes'"" would have been absolutely unintelhgible in 
ancient times, and is neither in accordance with the theory 
nor the practice of modem. 

ConscnsnB ntentiiim. I have noticed, in a former chap- 
ter, Blackstone'a confusion, originating with Julian, of the 
people as a number of individuals and the people as a 
legislative assembly, with reference to the sanction of cus- 
tomary law". Under this subject I may now add a few 
remarks to those made upon constitutional law in the first 
part of the book". For in constitutional law the theory 
of dependence upon a consensus ittentium has a perfectly 

" Austin 30. pp. 55-1, 055, 5G1. =" Above, oil. 8. pp. 275, 6. 

" Above, p. 169. 
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true meaning at the present day ; and Aiiatin, who criticiseB 
the additional absurdity which he taxes Blackstone with 
introducing into his Roman original, seems to be guilty of 
an equally great confusion of thought. Blackstone may have 
meant, he says", that the antecedent customs which axe the 
groundwork of customary law are necessarily introduced by 
the consent of the people — in other words, are necessarily 
consonant to their interests and wishes. 

This, says Austin, is false: if the people be enlightened 
and strong, custom, like law, will commonly be consonant to 
their interests and wishes ; if they be ignorant and weak, 
cuatoin will commonly be against them™. 

Now it is surely clear that the mere hypothesis of a cu»- 
torn or usage presupposes an accordance with the wishes of 
the utentes, or at any rate an acquiescence on their part which 
may naturally be called a coiisensus. If the utentes are igno- 
rant, it is true that the custom may not be in accordance 
with their interest. But the question of weakness only cornea 
in when the people are a different body from the uientes by 
whose consensus the custom obtains; when the acquies- 
cence of the "many" is only the balance of motives on the 
side of submission, if indeed they are not actually kept dowtt' 
by the ruling minority. The latter may possibly be the true 
account of the main instance alleged by Austin — the serf 
population in the middle ages. The former was rather the 
case with the incoming plebeians at Rome, in relation to the 
patrician associations whose customs were imposed upon them, 
but without full participation in rights, or for some time any 

definite consent^. 

I 

" AoBtin 30. p. 569. '^ lb. 500. 

" The deepotio power of Ihs individual paierjamilios at Roma, cited bj 
AiiBlm, is not ho good an Instance. This was no doubt a bad rule, kept up 
'custom; butonooanHcnrceljconsiJer tlieaBgrBgatewivManddesoeadwilii 
I constituting a separato " body of the people." I 
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A custom, then, prejudicial to the bulk of the people, 
inatead of shemng that custom does not depend upon comen- 
Bua utentium, merely ahewa that those by whose consent the 
particular custom was introduced have become a ruling 
minority. In the particular case of Constitutional law, the 
advantages of possession and organisation must of course be 
taken into account on the side of those in authority. But 
there must be, as I have abovo pointed out, a virtual consent 
on the part of the majority, except under rare and transitional 
circumstances. 

What castoma are law? One of those redudio-nes ad 
absurdam upon which Austin so frequently relies is, that all 
customs immemorially current in a nation would be legally 
binding, if those which are binding (or, in his phraseology, 
the positive laws made upon them) are binding by force of 
immemorial usage ^*. A theoretical solution of this difficulty is 
given by Savigny, and is to a considerable extent accepted 
at the present day, though more, I think, on the Continent, 
than in England. 

According to this view, customary law, though testified by 
the decisions of judges, the agreement of prudentes, and the 
actual custom itself, consists in none of thiBse, but iu the 
common consciousness of the people, whose consensus is a har- 
monious sentiment springing out of an internal necessity^'. 
The test or condition therefore of a legal custom is not so 
much the long use, or the recognition by a Court, as the origi- 
nal adoption of the practice iu question with the feeling of 
its l^al necessity'". This is according to Savigny the most 
essential point in a legal custom, both in the Roman and the 

" Anatin 30. p. 556. 

» Compare Syfitem, 1. S 12 with 1. § 25. especiuUypp. 147— 0, and l.gao. 
p, 173. See also the note on Justinian 1. -2. 9. iu Mr Moyle's recent edition 
of the Inetitutes, and Qoudsmit, on Boman customai; law, I'ondccta, § IS. 

" lb. I. § 29. p. 17i. 
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modern theories. Reascmableness he regards not a& a positive 
requirement, but as the mere negation of customs absurd and 
repugnant to the moral feeling". 

In the practical application of this view to the case of & 
modem judge, Savigny'a remarks are, if I may venture to say 
so, somewhat indefinite and inconclusive, from their referring, 
with very little line of demarcation, to very different periodfl 
of legal history. 

In the times of the old German Schoffen, which we may 
consider as representing a very early and elementary stage 
of law, he considers the judges acquainted with custom by 
their own personal consciousness". In later days, it can 
only be expected of the judge that he should know the 
statutory and professional (ynssencha/tlick) law^. It is not 
however, true that all ciistomary law must be proved like 
any other fact. The whole of the customs belonging to 
common (in the sense of general) law have now gone through 
a process of professional manufacture and recognition, so 
that it is only particular customary law which requires any 
special consideration as such'". Here, apparently, the differ- 
ence of proof, from that of any other fact, is that the judga 
may take into account, not only the evidence alleged by 
the parties, but any other knowledge obtainable by him,. 
among the strongest authorities being reckoned a preTioW' 
judicial decision". 

I have before stated my belief in Savigny's theory trf, 
original law as against that of the analysts". Certain rules 
of conduct sanctioned by the displeasure of the community 
must necessarily grow up in the first association of three 

^ System, pp. 176, 7. ElsewLere, bowever, he takes a mare natural riew 
at ratio and rationabilU on Cod. 8. 53. 2 and a simUar pasBage of Lhe Canon 
law. Beilflge 2 to B 1. pp. 42J^7. 

8 System, 1. g 30. p. 18'J. " lb. p. 190. 

• lb. pp. 186, 193. " lb. pp. 100—193. ^- Above pp. 151, 2. 
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or four families. These may be even then reasonably con- 
Bidered law, and a common feeling of obligation may be 
accepted as the test which distinguishes them from other 
customs, Tiiia test, however, can scarcely be appealed to 
in any but the most primeval times ; and we liave seen 
how Savigoy himself, except in the case of certain particular 
customs, comes to rely upon text-books, or other professional 
experience, and judicial decisions. 

In Professor HoUand's account of customary law he 
aupphes on the one hand a much better test of legal as dis- 
tinguished from non-legal customs, while, on the other hand, 
he avoids the error of Austin, which, besides its historical 
incorrectness, is contrary to the facts of modern practice. 

Statute law may of course, as all moderns will admit, 
eitber legalise or abrogate any custom. But the main 
instrument of selection from among the mere usages of a 
people has undoubtedly been judicial decision. " The state," 
Bays Professor Holland, "through its delegates the judges, 
grants recognition as law to such customs as come up to 
a certain standard of general reception and usefulness. To 
these the Courts give operation, not merely prospectively 
from the date of such recognition, but also retrospectively, 
80 far implying that the custom was law before it received 
the stamp of judicial authentication"." Customary law 
according to this view, consists of such previously existing 
customs as the judges of a state from time to time recog- 
nise. The definition might, in my opinion, be extended 
to associations which have not reached the form of a state or 
developed a sovereign power". From the first time that 
a Hebrew judge sat in the gate or a Greek judge mounted 
on the stoae'", customary law has been declared as exist- 
ing. But the first beginning of law is not my present subject. 

" JariBpradence. ch, 5. p. 18. 

" AljOTe, p. 133. " Above, p. yl. 
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The reasonableness of a custom must, as I take it, con- 
trary to Savigny's view", have been matter for the ju( 
decision. Sucli reasonableness is, as in the case of equity"^, 
matter of current opinion or morality, which the judges are 
understood to represent. The particular requirements, how- 
ever, the scope and the subject-matter, of customs which 
will be recognised as laws, have long been settled in all. 
civilised countries, so that the power left to the judges on 
this question of reasonableness is not, in modem times, very 
considerable. 

Jus a prudentibus compositmn. Under this class of 
text-book law I include rules general in form, and in tbst 
point differing from case-law ; not made by legislative au- 
thority, and in that point differing from statute law; 
matter of national custom, and in that point differiiig &om 
the jas moribus constittdum. 

These rules approach the nearest to Austin's " mere sug- 
gesting causes" of law''. Their only binding authority 
depends upon the practice of courts, except in the question- 
able case of the Koman licensed prudentes^ ; who, if they 
possessed the quasi-legislative character which I have attri- 
buted to them, belong rather to the subject of statute law. 

Ey far the largest portion of text-book law belongs to the 
class of practice. The mere demand for text-books and the 
literary possibihty of their existence indicate a time later 
than that of the sclioffen and weisthumer, a time when the 
developement of legal custom is practically transferred from 
the laity to the profession. In our own legal system, which 
affords very good instances of the transition, I have admitted, 
for convenience, the ordinary theory as to the historical origin 

" Above, note 27, p. 333. See Co, Litt. GO a aa to the judge's decidon i 
the reasrmable'ness of a fine. 

57 Below, ch. 15, p, 872. » Above, pp. 327, 329. 

" Above, p. 297. 
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of our commoa law ; but it is only a small amouot of our 
early text-books which can be entirely referred to national 
custom. 

We recognise then, in text-booka, many general rules 
which we may confidently assume to have arisen solely out 
of legal practice. According to the Roman theory, which 
appears to he on the whole that of the Continent now, the 
influence enjoyed by these rules, which are in no sense 
binding, depends upon the reputation of the iodividual 
author. It gains no more force from actual decisions as its 
basis than it does from hypothetical cases, from inference, 
from speculation, or from suggestions aa to utility'". 

In England and the United States, besides this influence, 
a certain degree of authority will be exercised by the gene- 
ralisations from recorded cases, which are perhaps the most 
valuable part of our modern text-books : but the authority ia 
due to the decisions*', which do not in terms contain the 
generalisation. In our older text-booka, at least from 
Littleton to Hale", we have according to Blackstone" a 
quasi-original authority, based however in theory upon cases 
which are supposed to have been " digested " by these 
authors. The decisions themselves, moreover, in all cases of 
Common law (as opposed to Chancery law) are only con- 
sidered as declaring or evidencing a previous rule. Where 
this is not national custom, it is nothing but the practice of 
the Court and profession, which includes the case of Chancery 
as well. 

A strong instance of an almost binding authority in pro- 

" See the words of the Pruesian Coda, Einleitung § 0. Anf Meiaangen 
der BeclitGlGhrer. oder iiltcro Ausspriiclie der Richter, soil, bei kiinEtigea 
Entscheidacgeii kcine Bilcksicht genomman warden. For the practical 
modificationB of this doctrine see above, p. 224, note 37 (and addeadom), 
p. 264, note BO. 

*• See however p. 250 /or thi^ authority being put a little highar. 

" Above, ch. 10, pp. 311—314, « !□{, g g, p 73, 
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fessional practice is adduced by Austin himself wben he 
speaks of the law made by Judge and Co. to use Bentham's 
phrase". The law in question is really the work of "Co" 
only, if the practice of the profession gains such force that 
the Courts "are compelled to make it law". I scarcely think 
that either the prevalent practice of modem conveyancers, or 
the most logical generalisations or reasonable suggestions of 
a modern text-writer, can in any accurate sense be called law 
until sanctioned by some decision. Then they acquire with 
us a binding character, but not so in Roman law or on the 
Contiuent. 

Singular law. One rather anomalous case remains to 
be mentioned. The authority of those singular, peculiar 
or particular bodies of law which are administered in certain 
of our Courts can scarcely be called matter of national custom, 
but must apparently be referred to the practice of the Courts 
in question". With Austin all this is judiciary law, and, if 
his theoiy be strictly followed, must be taken to have been 
adopted piecemeal in individual decisioua The scope of this 
singular law has been very much diminished by modent 
legislation". 

Modem text-book writers. Under the term prud^rOn^ 
are of course included all professional compilers or devisers 
of law. A few words may be specially devoted to the class 
of prudentes from which this division of the present work 
takes its name. 

The functions of a text-book writer at the present day, ia 
spite of his want of authority, can scarcely be rated too 
highly. In general we may regard liim as paving the way to 
a code ; but, when that ideal is attained, his usefulness will 

*• AtlBtin, 38. p. 667. 

*" Abcve, pp. 318, 319. So mocb of the Canon Law ae obiains in England 
ia apparentl.T regarded by eorae authors as national custom. 
" E.g. by the Probate, Divorea anil Admiralty AotB, 
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by no means ceaso, while his work has a permanent and 
independent value in cases for which a code is unsuitable. 

iDtemational Law, for instance, will never receive 
that universal enactment which would turn it into a true 
statute, and at the same time probably check its gradual im- 
provement*'. For case-lau), it equally lacks a common 
tribunal and an authoritative record. Therefore, lo compde 
virtualprecedentsof humanity and general utility has been the 
work of text-book writers on this subject from Grolius down- 
wards. To tabulate the admission, by nation after nation, of 
certain general principles, is to bring those principles nearer 
every year to a binding authority. The reduction of Inter- 
national Law to the form of a code, by the late Dr Blunt- 
schli, has been somewhat severely criticised, on practical 
grounds"; but it may be questioned whether this is not the 
best shape into which writers on the subject can throw their 
work. It should at least be free from any odium attaching to 
claims of binding authority or statutory fixity. Alt that is 
proposed is to set forth clearly the present feeling of the 
civilised world". On points where this feeling is not unani- 
mous, there will doubtless be contradictory maxims ; but the 
very exhibition of these contradictions, by such a system as 
Bluntschli's, must tend to their reconciliation, and to the 
nearest practical attainment of an International Code. 

For statements of that custom, again, which obtains as 
Constitntional Law, we have to rely mainly on text-books. 
Judicial decisions may, doubtless, from time to time evidence 
this or that individual point : the entire scheme may be 
statutorily enacted by the sovereign. But since by Constitu- 

" Above, p. 186. 

*• See Cttlvo, Dioit International, t. 1, p, 90. 

"> Bluntaclili, Daa modorno Vblkerreclit der ciTilisirten Staaten ala 
Itecblsliucii {not Geittibiich] dorgeatellt. See partioularly the end of J I is 
Ihe IntroduotioD (pp. 6, T). 

c. J, 22 
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tiona! Law proper we mean the rules which determine the 
powers and the constitution of that soTerei^'s self, it is clear 
that such statutes are mere expressions of the will of the 
majority, which may change the next day. That will has 
changed, though slowly, in our own very conservative nation. 
Of the elements, which go to make up our composite 
sovereign, two certainly do not now exercise, nor would be 
tolerated by the opinion of the natiou in exercising, the 
powers which, according to old constitutional theory, they still 
possess r on the other hand, the Cabinet, or rather the prime 
minister, does exercise very great power totally unknown to 
that theory, Such changes, which are going on in our own 
time, come to pass through incidents of parUamentory prac- 
tice ; through the expression of opinion by the electors to the 
House of Commons, on a dissolution; in very rare cases, 
like that of the Reform bill, through the expression of what 
can only be called the will of the nation. They are recorded 
by text-book writers, who also furnish the historical con- 
necting links which m.ike them intelligible. 

With, regard to Magisterial law — a convenient phrase lo I 
express the law of a state, other than Constitutional" — 
province of the text-book writer is manifold. Of ancient I 
custom he gives ihe history and raison d'etre; he records and i 
preserves so much as has not become obsolete. In the former 1 
function he can never be entirely replaced : ihe latter might 1 
with great advantage be discharged by well-drawn statutes". 
To court practice, as to the authoritative precedents of English 
law, he renders, or ought to render, the inestimable servicer 
of digestion, harmonisation, reduction to general principles, 
and, here again, the omission of what is obsolete. To the 
great merits of our English case-law I hope I have not 
done injustice in a former chapter. But our report books can 

•° Above, p. 1G7. Also ni; Analysis of CrimiDal Liability, p. 1, 

" Above, pp. 314, 823, 
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scarcely be considered desirable as a permanence. It is not 
long since some of them deserved no name so well as that of 
rabbish-heaps : even now they are rapidly accumulating 
masses of matter of very different qualities. This matter, 
according to our theory, the text-book writer cannot super- 
sede by his own generalisation : but he can put it in the 
power of a judge to do so; he can facilitate the periodic 
digestion which it is to be hoped will improve our present 
system**7 and he can suggest that logical or scientific sup- 
plementation which a system based on practice may, even 
after codification, still require '^^ 

w Below, ch. 16, p. 393. 
« See above, p. 262. 



22—2 




CHAPTER XIII, 

JUS GENTIUM AND EQUITY: THE PRAETOR'8 EDICT. 

The Jii3 Gentiam of the Eomans has been epoken 

above' as a "philosophical idea." Another, and supposed 
earlier, meaning has been attached to this phrase by higlj 
authorities, Both deserve consideration here as bearing 
more upon the question of "sources" and "modes" than 
upon any other aspect in which law can be viewed, or classifi- 
cation by which it can be divided. And the particular vieir 
taken by Austin of the " earlier jus pevtium " leads directly, 
as I conceive, to an erroneous conception of our own verj 
fundamental juristic idea equity. 

Savi^y^ whom I cannot help regarding as the "reraol 
cause " if not the " source " of Austin's theory on this subject 
says, "The early commerce of the Romans with neigh' 
Louring foreign peoples made it necessary to apply befoiw 
the Roman tribunals the law of peregrini, besides tb 
indigenous law — therefore, also, to know it by study; am 
not merely the law of some particular foreign state, ba| 
also that which was common to several of them. The 
the Roman dominion spread, and consequently the deaUoj 
with foreign states became more manifold, by so much th( 
more must the scope of vision on this matter have widened— 
and in this way they came imperceptibly to the 
cmception of a Jaw common to the Romans and all foreign 
1 r. 180, 
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atates; therefore common to them and all men." Much, he 
adds, of the general element embraced ia thia jus gentium 
passed over into the jus civile, and the jus honorarium served 
as the intermediate organ of this passage". 

PeregrillL This word, literally meaning foreigners, haa 
in its regular opposition to cives, different meanings at 
different times of Roman history. Originally it included, 
according to Savigny', all persons who were not full citi- 
zens of Rome, and therefore the members of all other 
Italian states down to the third year of the Social war, 
B,c. 89. During that earlier period there were, however, 
variable friendly relations of a temporary character with 
these states*, particularly with those of the Latin race or 
"name." But whether the "Latins" of this period — a 
partly national and not yet purely legal denomination — 
formed a sort of middle class, or stood, in their legal relations 
at Rome, on the same footing with the other peregrini, ia a 
question which I cannot satisfactorily answer. Savigny ia 
rather in favour of the former alternative'. Whatever was 
the position of these Latini was probably also that of the 
" Latin " colonists, although originally Roman citizens'. 

During the Social war, Roman citizenship was given to 
all Italy south of the Po, the part between the Po and the 
Alps being allowed the half citizenship known as Latimlas, 

* System I. S 22, pp. 109, 110, 118. The whole Heotion should be read. 
» lb. 2, i 66, p. 38. * lb. p. a. 

' He is not very clear on the subject. The alternative Latino peregrinm'e 
ia the Lex Agraria of 110 b.c. (BudorfT, c. 14, par. 29), while it &ics the 
Italians as peregrini, ia in favour of aome dlEtiuctioii between the latter and 
the Latini. I take Mommeen (Eomiachea Staatareott 3, p. 200) to indnde 
thaae older Latini, foi purposes of junsdiotion, under the general class of 
perfgrini, and am inclined to agree with. him. See, apparently to that effect. 
Gains 1, 79, 8ed ad alios Latinos pertinet, qui proprios popnlos propriasque 
cLvibatea habebant et erant (and yet ireiej peregrinocum numero. 

• Apparently referred to by Cicero, pro domo, 30. 78. For the similar 
positioa ol the nomeri Lalinum and the cotoitiarii see Bivier, g 20, p. 139. 
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which was shortly extended to many other parts of llitf 
Roman dominion'. After this time Laiinitas appears to 1» 
a purely juristic expression, the 'minus Laimvi expressing 
the condition of these latter Latini, the 7najus that of thoa* 
before the Social war". After this time therefore pereffrini 
would mean generally persons who are not cives nor Latini 

1 have been obliged to enter into these modificationa (^ 
the meaning of the words simply in order to exclude themi 
from our consideration. The administration of the Praetw 
qui inter peregrinos jus dicet arose while peregrinua still bora 
its older and simpler meaning. 

Anstin's account of the matter is as follows. In the 
earlier ages of Rome, and before she had extended 
empire beyond the bounds of Italy, a Praetor was appointed' 
to determine the civil cases which arose from the relationsil 
Ijetween the victorious republic and the subject or dependeofe- 
communities. This new magistrate was styled "Praetof* 
Peregrinus " because the questions over which his juris- 
diction extended were more frequently between foreigners 
and foreigners than between foreigners and Roman citizens i 
although, in the strict sense of the term peregrinus, the' 
parties whose causes he commonly determined we 
peregrini or foreigners but friends and vassals of ] 
After hia appointment, the ancient and ordinary PraetOBi 
was styled, by way of distinction, "Praetor TTrbauus," partial 
because his tribunal was immoveably fixed at Rome, and' 
partly because he decided between Romans and Romans' 
agreeably to the law of their own pre-eminent city", 
body of subsidiary law was gradually established by the au^ 

' E.g. to the SicilJanB mcntitmpd in Cicero's letter to & 
4S). According to Savigny (2, g 66, p. 45 m) this ia tl 
reference to Latini in the purely juristic Benec- 

' See GaioB I. 96 aai Savigny'a note last cited. 

1 Austin 31, p. 673. " Id. 31. B71 ; 34. 005. 
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cessive edicts which the Praelor Peregrinus and his successors, 
imitating the Praetores Urbaui, emitted on their accession 
to office. This subsidiary law in the main seems to have 
been an abstractum (gathered by comparison and induction) 
from the peculiar law of Rome herself and the various 
peculiar systems of the subject or dependent nations". It 
acquired the name of jW gentium, first as extending to all 
communities (including Rome itsell} which formed part of 
the Roman empire ; secondly, because the questions or 
controversies, which it was framed to meet, arose plerumque 
■inter peregrinoa (more frequently between foreigners and 
foreigners), but peregrini or foreigners, when contradistin- 
guished from Roinani ciaes, are frequently styled genies'^. 

Arising in an age comparatively enlightened, and being 
the product of large experience, the jus geniium. was so 
conspicuously better than the proper Roman law that it 
gradually passed into the latter; mainly because it served 
as the pattern to the Praetores Urbani in the large and 
frequent innovations which they made, by their general 
edicts, upon the old, rude, and incommodious law peculiar 
to the Urbs Roma'^ 

The jus gentiuvi therefore of " the early Roman lawyers " 
was the common law of the communities composing the 
Roman world, as dislinguished from the particular systems 
which were respectively peculiar to those several communi- 
ties or gentea. But the jus gentium occurring in Justinian's 
compilations, and also in the Institutes of Gains, is the natural 
or divinum jus which occurs in the writings of Cicero, and 
which Cicero himself as well as the classical jurists, who 
probably were influenced by his example, borrowed from the 
BUaiov or natural rule of right conceived by Greek 
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Speculators on law and morals. And ttis latter _;ms gentium 
or jus naturale has little or no connexion with the former". 

These views had been, with shght variationa, widely ac- 
cepted by modern English authorities. As I cannot by any 
means accept them, and I think they have an important 
bearing upon jurisprudence from their connexion with Aus- 
tin's theory of " Equity," I must state here somewhat in 
detail, what I bolievo to be the true account of (1) the later 
Roman Praetors in particular and of the Praetor's edict in 
general; {T) tha ^oiascn jus gentium. ; (3) the Roman aequi- 
tas; and (4) the English Equity. 

The Praetor Urbanns. Of the first institution of the 
original Praetor.sliip we have a very brief account given fey 
Livy, who makes that institution a sop to the patrician order, 
on one of the dual chief magistracies being wrested from it 
by Licinius and Sextius". The functions of the new officer 
were to " declare law," i.e. administer justice, in the city— 
point pressed by the jurist Pomponius, who makes the necea- J 
sary absence of the other officers, on military business, the I 
ground for the creation of this new one, and gives him, at the T 
outset, the distinctive title of xirbanus from this circum 
stance'*. A lex Plaetorvi of uncertain date, but which there j 
is some reason to connect with the original establishment of I 
this officer, calls him Praetor Urbanus", and there ia little 
doubt that the designation was given to distinguish him 

'* AaBtLn 31. 579—581. 

" Liv; 6. 4*2. Coacessnmqae ab nobilltate plebi de consale plebeto; 
a plebe iiobilituti Ae proetorc tmo qui jus in urbe diceret ei patribiu creando. 

" Dig. 1. % 2, 27. CumqTiB consulGS avooarcntai bollia finitimjs neqnft 
esset qm in civitate jus rcddere posset, factum est ut praetor quoquecrearetnr 
qai urbanus appellatus est quod ia urbe jus redderet. 

" CensorinuB de die nat. 94. Bed poatea U. Plaetorms trib. plebimcitam 
tolit in qno Boriptum est, PraBtor urbanuB qui nuno est qninue posthac foat 
duo lictoieH apad Be habelo josque ad anpiemam (so Eultaoh) inter tares 
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from tlie two older Praetors, those chief magistrates whom we 
generally know by their later name of consuls". Hia special 
title was from the locality of his duties, not from the subject- 
matter of his jurisdiction. 

The second Praetor. Another Praetor was added, ac- 
cording to Flonis the epitomizer of Livy, about the year 
242 B.C., apparently to set free the then Praetor Urhanus for 
military duty in a very critical period of the first Punic war'*. 
Pomponius, however, alleges the influx of foreigners into the 
city as the reason for the creation of another Praetor, " who 
was called peresmnwa because he generally administered jus- 
tice between foreigners"." A considerable part of Austin's 
theory as to the origin of the jus gentium depends upon the 
above testimony of this very tax and careless author. 

The appellation peregrtnus is an incorrect abbreviation of 
the empire'". This is however a minor point. The reason 
given by Florus for the creation of an additional Praetor ia 

'8 Bee tlie notes on p. 146 of my Early Eoman Law. 

^^ Li^y Periocha, sii. Duo praetorea tam prlmmn ctealiBunt, Caeeilins 
HeteUuH pontifex maslmus A. FostDraium ooneutem, cum ia ad bellum 
Kerendum prollcisci vell«t, in m'be tennit neo putisus est a eacris recedere. 
These p*ri DC Aae are generally attributed to Florus, who wrote no earlier than 
Pojnponina, bnt of conrae referred to the books (now lost) of Livy, The 
icmpte about the sawa is also recounted by Tadtus (Ann. 3. 71), and Valerius 
MaiimuB (1. 1. 2). It looka like a pious fraud, devised in order to substitute 
for A. Postumiua (of whom I can find nothing recorded) the able Q. Valerina 
Falto who was then Praetor Urlnnua. See Zonaras 8. 17. ADin-ariot KotuXdi 
EiraTDi ipi9-(l lal TDirrifi ^vvfKii/.il>6Ti KuifTDs Oiin^^pioi ^iXekkoi (a mistake for 
feiXTBw) aOTviicUtti'. The Capitoline niarbleB record triumphs of both Lutatius 
Catnloa and this Valerius, in the following year, for the great naval victory 
which closed the first Punic war. It may have been due mainly to the 
Praetor Valerius, as Catulus was disabled by a previona wound (Entropius 
2. 27)- 

*> Dig. 1. 2. 2. 2a. Post aliquot deinde annoa (387—942!) non aofBoiente 
eo praetore, quod multa turba etiani peregrinorum in civitatom veniret. 
creatuB eat et alius praetor, qui x>eregrinuB appellatus est, ab eo quod plerum- 
que inter peregrinoa jus dicebat. 

a See MommBen, BdiniacheB Staatsrecht 2, p. 1T9. 
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more probable in itself than that of Pomponiua, and agreea 
with that authov'a own account of the motive for increasing 
the number to four about the year 227". I find a. separation 
of the urban jurisdiction from that inter cives Romanos et 
peregriiios mentioned by Livy in the year 216, and a peregri- 
na Bors (allotment) in the jurisdiction of the following year 
and in that of 213'*, But the two "provinces " are united in 
214, 212, 211, 207, 203, 202, 200 and 199"; while ihe pere' 
grina jurisdictio is coupled with foreign service in 209, 208^ 
206, 205 and 204''. 

Hence we are not surprised to find that Plautus, whose 
playa range from 204 to 184 B.C., recognises military Praetors 
serving abroad and a magisterial Praetor at home but nevef 
mentions a. peregrinus, or any specialisation of home magis- 
terial functions. The first contemporary use of the styh 
"praetor qui inter peregrinos jus dicet" that I can trace is lit 
the Lex AciUa repetundarum (§ 12), which Momrasen proves 
to be an enactment of 123 or 122 B. c. I would not of course 
infer that a separate jurisdiction did not exist before that 
time, although I cannot bebeve that it was connected with 
the first introduction of the second Praetorship in 242. Thei 
Lex Papiria, which regulated the Sacramental procedui 
cognises a praetor qui inter cives jus dicet''^ and thereforA. 
implies a praetor qui inter peregrinos jus dicet. There ia n» 
certain date ascertainable for this Les Papiria, but I am dist 
posed, in spite of some difficulties, to connect it with thfl- 
reform of Aebutius mentioned below. In some part of tha 
60 or 70 years before that epoch, there was undoubtedly a 



^ Dig. 1. 2. 2. 32, partiin qui urbauia icbuB partim qui proYinoiBlibui. 

o Livy 22. 35 : 23. 30 : 2J. U. 

"Id. 24. 9: 2S. S: 25. 41: 27. 3S : 30.1; 30.27: 31.6: 33.1. 

!■ Id. 27. 7, 22: 28. 10, 38 : 29. 13. 

" FeBtoa (F.), p. 317. 
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Praetor adminiatering justice between the pereffrini as well 
as a Praetor administering justice between the cives. But I 
lonaider that the frequent union of the offices is strongly 
against any different systems of law having been administer- 
ed by the two officers ; and in favour of the Roman law 
having been administered by both, mutatis mutandis where 
peregrini were concerned". The formal drawing up of two 
separate bodies of law, by the Praetors, is, as yet, entirely out 
of the question. 

First issue of ajmnal edicts. At what time the Praetor's 
habit of issuing a notice for his year of office began is by no 
means clear. Plautus does not appear to know of any standing 
orders or notices except certain edictiones against offences in 
reference to pitblic traffic, order and health, proceeding from 
the plebeian aediles^". An inference of another kind cor- 
roborates that which we should draw from this silence of 
liis. If the testimony of Pomponius, when referring to an 
extant work, he worth anything, the old leffis actiones con- 
tinued to he developed at least until the time of Sex. Aelius™, 
who was consul in 198 and censor in 1!)3 B.C. It could not 
be, therefore, till after his time, that the failure of the old 
system led. to the introduction of the formulae, which was 
really what necessitated the edict. For tiie lex Aelmtia, to 
which the reform is attributed, three dates have been sug- 
gested, depending simply upon the fact that Aebutii are be- 
lieved to have been tHbunes of some sort, in the years 234, 
177 and 171 b.c. The first date is out of the question from 
the consideration, just alleged in reference to Sex. Aeiius. 
The second is perhaps the most probable of the three'", 

" Seo below, p. 349, 

" See Plautus Captivi, i. 2, 24 — 14, for a parody ot them. 
" Dig. 1. 2. 2, 7, 88. • 

" I sbonld attribute tbe law to T. Aebutiua who was Praetor in 177 b.c. 
See Liry 41. Q, IS. A M. Aebutios vaa trjliur:ui miliCuet in tha Eome ij^.ax. 
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Little or no light is thrown on the date of the lex AlbutUt^ 
by the leges Juliae which seem to have completed its work. 1 
They can scarcely have belonged to the times of Julius ' 
Caesar and Augustus". 

The immense latitude given to the Praetor's power, by 
the introduction of the formulary system, naturally required 
a premonition to the publio which is doubtless the origia- 
of hia notice (edictum), whether it was yearly or standing 
(annuum, perpetuum) from the beginning or no". 

Again, it is quite possible that the change of systemi 
may have owed its introduction, in some degree, to thtf 
difficulty of administering justice between peregrini, wh< 
could not of course plead title ex jure Quiritium, nor eat^ 
into the strict Quiritarian obligations ''. 

From the commencement, then, of the formulary system 
(say B.C. 177) the gradual formation of two separate edicts ii 
undoubtedly possible. And the peregrini, for whose benefilt 
the supposed second edict was drawn up, would still 
for the most part, persons of Italian nationality, AustiuV 
"friends and vassals of Rome°'." And yet the view takefl 
by Austin of the formation of the jus praetorium (I posfr 

ib, 41. 1, and a L. PapiriuB Maao Praetor Urbanus in 176 (ib. o. 15). 
MaBones ware a patrician famil; (Ciceio ad Fam. 9. SI). The iaTestig&tiM 
in detail belongs to the hiatotj of Boman law per se. At present I am di 
poaed to altribate the " lege L. Papiri Tr. PI." of Festus 1. ( 
the commDn idea of a plebeian triliune Aeimtins, to a eonfusioQ belweM 
these three persons, and to place the Aebntian and Fapirian laws ii 
or 176 D.C. 

" Ortolan mates them ont laws of Julias in 16 and AngnstQB in 2 
A Set. Julius was conenl in 167, which ia a much more probable date. 

^ Seo below, p. 350. The further constitutional reasons alleged bfi 
Austin (35. 610, "But in consequence, Ao."), for the Edict, eeem BoandT' 
necoBsary. 

"3 Bee Gaius 2. 10 : 3. S3 : 4. 37, &o. Austin's account of the difflcoltj 
(31 , p. 672) is correct enough. 

w AoBtin 31, p. 573. See abore, p. 312. 
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jwne considemtion of the name and the subject jus gentium), 
will scarcely commend itself to the student of Roman history 
or law. 

Argnments against a distinct second edict. It would 

certainly seem a priori very improbable that in his juris- 
diction over the cases of foreigners a Roman Praetor would 
make an abstractum, as suggested by Austin, from the peculiar 
law of Rome compared with the peculiar systems of the sub- 
ject or dependent nations". Neither the old Italian tribes 
nor the more distant states, to whose members the term 
pereffrini was afterwards confined, were ever treated by 
Rome on this independent footing. The slight amount of 
testimony in Gains on this subject is far more in favour of 
an application of the Roman law proper, to these cases, by 
fiction and analogy. And the expressions of the later jurists 
Marcianus and Papinian, when they speak of the jus prae- 
torium as the " living voice " of the jvs civile, which it assists 
supplements and correct9'^ indicate, in the past time to which 
they refer, rather a developcment ab intra than an introduc- 
tion of foreign matter. 

Modern authorities beside Austin" have believed in the 
existence of a distinct edichim praetoria peregrini, partly on 
the strength of Gains' mentioning the edicts of the two 
Praetors'", partly on that of a supposed commentary of 
Labeo"*. But the language of Gains is perfectly applicable 
to two bodies of law in all but a few points the same; 
the commentary of Labeo depends upon a misreading of 

" See on this subject Mi Mayle'a Introdaction to Jugtmmn'B InstitateB. 
p. 3S. 

» Dig. 1.1.8: 1.1.7. 1. 

*' Sec Pernice "Labao," 1. 57, 8. 

•■ Gains 1. G. 

" UlpiBD Dig. 4. 3. 9. 4a, iJco Laljoo quoqae libro trigeasimo praetorii 
pertgrim loribit, &a. 
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the Digest*"; and of the supposed edict no fragmet 
remains". 

Provincial edicts were drawn up, doubtless before thai 
time of Cicero, partly containing matter peculiar to the pro- 1 
vince, partly following " the city edicts""; and mainly com- I 
posed of clauses transferred from the edicts of previous J 
governors". And Gaius appears" to have written a treatiseJ 
on the edictum provinoiale — perhaps a general form — as op-\ 
posed to the edtctum urbtcum. But this opposition is itself jl 
against the existence of two different edicts at Rome. 

Edictum perpetnnm. The first authoritative statement^ 
as to the practice of issuing perpelua or standing edicts M 1 
nomine is the lex Cornelia, passed in the year 67 B. C, whicK I 
recognises the practice and makes it compulsory for future i 
Praetors". There can be little doubt that notices for the 
Praetor's year of office had been issued before, but the practice 
may not Lave been quite universal, and the device of an occa- 
sional or summary notice might, although not identical with J 
a judgement", produce all the injustice of an ex post facttM 

" SeeMommacD, Biiminchca Stimtsrecht, 1, p. 201, n. 3. Hs proposeBtttl 
read paittriorum. No commentary on the edict of the Fraetor Per^rinns id 
mentioned in the Index Morantiaua. 



L 



*° Cicero ad Atticam, G. 1. lu (B.C. 50). See bIbo the case of TbitmI 
mentioned below. 

" Cicero 1. o., alao ad DiT. 3. 8. I. 

** See the lieadinga in the Digest, and tlie Index Florentinns. Treatises 
by other antiiora " De ofScio proconsulia " possibly dealt with much the et 
Babjeot. 

" AaconiuB in Comelianam, p. 5S (the genaine Asoonina of the I«t 
oentnry a.d.). Aliam deinde legem Cornelius., .tnlit, nt praeturea ex edietis 
anis perpetuis jns dicerent ; qnae res canotam gratiam ambitiosiB praetoribiia 
qui varie jna dlcere eolebsjit auBtulit. Thia Cornelius vaa tribniie of the 
pleba in 67 B.C. See Dio Cassiua 36. 23, "Eoir/iJirBTo nor' apxa n ft$it 
airoiis Ttt Slcaia ol! x/irjiTDi^Tat rpoMytiv icat if^dir ar' avTur TrapaTptrtir. 

*" Sec above, p. 208, oa to Anatin'a error on this point. The edietum tt 
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law. This was one of the heaviest cliargea against Verrcs, 
and it is possible that Cicero's demmciation of hia conduct, 
three years before, may have hatl something to do with the 
passing of tho lex Cornelia". From the wording of that law 
and other considerations I consider that perpetuum meant 
originally nothing more than standing for the year of office. 
and wtis then exactly equal in signification to amiuum. But 
it is probable that a considerable amount of matter was 
already tralaticium, tranaferrible, or habitually transferred, 
from one edict to another, and ao practically permanent law. 

The facts indeed that a comment was written by Cicero's 
friend Sulpiciua, who was consul 51 B.C., on the edict"; that 
Cicero himself, about the same time, speaks of the edict 
having superseded the Twelve Tables as a handbook of law"; 
and that Ofilius, the friend of Caesar, reduced to shape the 
Praetor's edict""; all point to an edict, and I think to only 
one, as a recognised body of law half a century before our 
era". 

SmmiiaTy, My endeavour has been as far as possible to 
confine myself in this chapter to the edict as it originally 

tempore or repcntinum ivaa a prospeetiye and general order, but maile ia view 
of a p«rticiilB,r case. 

" Cioero Verrin. 3. 14. 3.), 36, &c. ComoliuB was against Cicero in 
politics, but he seema to bo the person defended by Cioero in tlie lost speech 
oommented on hj Asconiua. See Teullel, 1, § 167. 

* Digest 1. 2. 2. 44. Pomponius. Ante earn Servias duos libroB ad 
Bmtam perqiiam broTiBsimos ad edictmn subacriptos reliiiuit. 

^ Cicero de legibua (s-c. G2) 2. 23. 59, Discebamas enim pueri xii ut 
eaimen neceBsarium, quas jam nemo discil. Xb. 1. fi. 17, Non ergo a prae> 
toria edicto at plerii^ue nunc, neque a xii tabnlis, ut superiorea : sed penitus 
ex intiroa pbilosopbia hauriendam juris dlsoiplinam putas. 

6" No doubt during Caesar's sole power 45, 44 B.C. See Digest 1. 2. 2. 44. 
Pompooins. Idem (Ofilius) ediotum praetoria primus diligenter campoauit. 
For this meaning of compnnere aee above, pp. 22, 287, 291, and Weyhe'a 
Iiibri tres adicti, pp. 11, 12. 

" For what was probably fixed in the time of Labeo see Weyhe, cap. 1. 
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grew Up among the Romana and was understood by them. I 
have therefore postponed my oonsideration of so much of 
Austin's theory of the edict as appears to me to belong more 
properly to jus gentium. Up to the present point, I would 
sum up the results of my enquiry thus. The original ap- 
pointment of the second judicial Praetor does not appear to 
have been connected with any distinction of jurisdiction: 
and the special title of the first {urbanus) was certainly not 
due to any such distinction. An assignment of one of the 
courts to business in which peregrini were concerned doubt- 
less took place; but cannot be certainly dated much before 
the introduction of the formulary system, sixty-five years 
(242 — 177) after the appointment of a second Praetor. The 
formation of an edict, embodying the changes introduced by 
the Praetors in Roman law, cannot have begun until after 
the same introduction, and was not placed under statutory 
sanction for more than a hundred years after it (177 — 67)- 
When the apportionment of a special jurisdiction to the 
grini first took place, they would probably be, in the mail 
Italians, and some of the principal modifications in the ol 
law, which was strict and exclusive, would have to be ma( 
with a view to them. But both probability and testimoo] 
point to this result having been attained by the 
rather of the men themselves into the Roman courts, throi 
legal fictions, than of their law into the Roman lai 
If there were a special edict for the peregrini, its differei 
merely consisted in certain further modifications of the 
law, not in the collection of extraneous matter or the fc 
mation of a logical ahstractum from Roman and other law. 



CHAPTER XIV. 

THE KOUAN JUS GENTIUM, 

Lateness of the idea. The body or bodies of law of 
whicli I spoke in tlie last chapter were known to the Romans 
by clear and significant names derived from the form in 
which they appeared or from their source in the sense of 
immediate author. They were either the Notices (edicta), 
the Praetors Law (jus praetorium), or the Magisterial Law 
{jus honorarium) as based upon the magistracy of the 
Praetor'. No such clear explanation can be given of the 
term jus gentium ; but certain explanations which have been 
given may at least be cleared away. 

When Anntm speaks of a meaiiiug attached to this 
phrase by the " early Rpraan lawyers " I do not know to 
what extant writer he refers, as he expressly excludes the 
jurists from the birth of Cicero to Ulpian', I can only date 
the origin of the phrase conjectu rally. Cicero speaks of a 
separation between jus civile and jus gentium by majores 
nostri' : but I know no older Latin authority for the latter 
idea than himself. Neither have I found mention of a 
jus gentium, in the Auctor ad Herenniuui, nor in Cicero's 
early work de Inventioue (about 80 B.C.) based upon that 
author. It is hazardous to assert a negative which a single 
overlooked passage may falsify, but I believe that the phrase 

' Digext 1. 1. 7. PapiniaD ; 1. 2. 10. Pomponius. 

" Austin 31. p. 580. '■> Cicero de Ofliciia 3. 17. C9. 

C.J. 'ia 
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jvs gentium does not occur in these works, while the idea iS 
expressed by natura,jus natv/rae, jus commune, &c, which are 
opposed to " this national law of ours " hoc civile jus*. I 
shall return to the meaning of jus gentium with Cicero a 
little further on. 

Meaning of Oentiani. Gentes, in the strict sense, would 
signify not the Italian tribes so much as the old family or 
quasi-family associations of Rome, But, as early as Flautus 
we find the expression omnes gentes clearly meaning aU 
iiad'ojis^ and the genitive gentium, without omnium, in con- 
nexion with such words as unde, ubi. &c. answering almost 
exactly to our English expressions " whence, where &c. 
the world." Austin attributes to gentes a meaning similaC 
to that borne hy " Gentiles " in the antithesis " Jews aod 
Gentiles." Apart from its special theological application', 
gentes in this antithesis means simply ybrei^n natioTis. Thera 
are a few but not very clear instances of this use in classical. 
Latiuity'. That gentes could mean the individuals belonging 
to foreign nations' is entirely out of the question. Jiw. 
gentium is, idiomatically rendered, the law of the world. 

Jus civile. I can no more date with certainty the intro-- 
duction of this term jus civile than I can that of jus gentiumf 
but I believe it to be the earlier of the two. The meaningi 
of the phrase are various, and, though pretty clearly ascer* 
tained, by no means easy to account for. In the passage^ 
from Cicero quoted above, and in others, it means the wholfl 
law of a particular state and, where a state is not specified. 



* Aactor ad Herennium 2. 10. 14 ; 2. 13. 19. Cicero de Inventione 2. 33; 
160 — 163. Cf. de laTtntioue 2. 22. 67. Naturae quidem jura qnaeniDtai ad 
hano EontroTeraiam, quod neque in hoc civj]i jure VGtsftntar, &ti. 

" E.g. Eudenn Prol. 1. 

« As in Latin fatheta of the Church, e.g. Amobias adversna Gentes. 

' Tacitas Germ. 33. See tao Horace Ode 1. 2. 0. 

« Anatin 31. p. 575. 
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the law of the Roman etate". This meaning of jus civile is 
clearly stated at the beginning of Gains, and the specialised 
form of it "the national law," i.e. the Roman, so familiar 
to us in modern times, is deduced from it by Justinian '", 

The other Rignificatiooa of this troublesome phrase do 
not concern my present enquiry, but I cannot pass them over 
without remark. 

The undoubted use of it, in the time of Cicero, which I 
have stated, can scarcely have been the original one. Ety- 
niologically, jus civile is the law of the citizens and points, 
not to a distinction of states, but of classes within the same 
state. Two explanations of the original phrase may be given, 
hetween which I fear we cannot decide, without information 
which we are never likely to obtain, e.g. as to the subject- 
matter of the lost works of Scaevola the pontiff", and Varro 
the antiquarian". 

The first jfws civile may have meant the older or specially 
Biman Jaw, called, in earlier times, jus Quiritium or simply 
jits", the rights and remedies of which were competent to 
citizens alone. Opposed to Jus civile in this sense might 
well be the jujs Praetorium which was introduced by way of 
improvement on the older law, and to some considerable 
extent, though not of course entiroly, for the sake of the 
increasing class who were not full Roman citizens'*. This 
original meaning of jits civile is quite consistent with the 

• AboTB, notea 3, i. See too Cicero de Oratore 1. 41. 197. Omne jus 
civile praetec hoc nofltrum. Id. de LagibnB 1. 6. 18. Jara et Jnasa populoruni 
qmie voeantur jura civilia. In De Legibus 1. i, 14 " jnH eivUe " aod ■■ jus 
civitatiB " are clearly convertible terms. 

" Gains I. 1. Jaet. Instt. 1. 1. 2. 

'■ Dig. 1. a. 2. 41. PompociaH, Jna civile primus composuit. Gellius 
6. 15. 2. speaka of the hooka quos Q. Scaevola de jnre civili composnit. The 
title was therefore poaaibly dejure dviU. Scaevola waa murdered 82 B.C. 

" See Teufiel 1 § 154^ (p. 246 trans,). Varro died 28 n.c. 

u OaiuB 2, 104 : 4. 16, Slb. >« See last chapter, pp. 348, 353. 
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special application of that term" to the text-book law whicli' 
was considered to be based upon the Twelve Tables and the 
older customary law which probably accompanied it. The 
distinction of this special jus civile from the statute itself 
however old, is due simply to the distinction of lex, statute, 
and jm, in this antithesis unenacted law". So Oaius and 
Ulpian exclude later enactments, whether on the ground of 
their modern or their statutory character I cannot say, from 
jus civile^', Papinian, from the opposition to jiis praetorium, 
includes under _;as civile all Roman law but the edict". 

Another explanation, which can also be reconciled, though' 
not so well, with some of the uses of the phrase, is that 
jna civile originally meant the law of private citizens, ia 
feet private as opposed to public law. The opposition of 
jus civile to judicia by the Auctor ad Herennium, and 
of " civil action and private law" to proceedings under the 
iea: de pecuniis repetundis by Ci^^ero*' point in this direc- 
tion. I cannot here enter into the very unsatisfactory divl-' 
aion of law into public and private, except so far as to say 
that this division is better explained by reference to pro* 
cedure than, as Justinian following Ulpian explains it, bf' 
reference to object or purpose". The jus civile of the early 
prudentes and Scaevola was in all probability confined 1 
the subject-matter of actions inter cives. The distinctic 
of these from the criminal proceedings before the popuU 
was, I believe, the origin of the clearer antithesis civil &u.i 

1' Sea above, ch. 9, pp. 286, 28fi. 

" Bee Cicero de OfBciis 3. 17, 09. Neqne flut lege sanciri aut jure oivilL 

^ See too FotuponiuB Dig. 1. 2. 2. 5, 6, 12. 

" Gains 2, 197, 20fi. Ulpian Tit. 24. 13. " Digest 1. 1. 7. 

" Auotoc ad Herennium 1. 12. 22. Cicero in Q. Caecltiiim Di-rinal 
5, 18. In the speecli pro Caecina " Civili ac publico lege " (26. 74) u « 
difficult to explain Batisfaotoril;. It may after all mean little bat "the li 
of the land." 

" Digest 1. 1. 1. 3 ! Inett. 1. 1. 4. See also AuBtin 41. pp. 778, 9. 
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criminal, aa well as of the vaguer one pnvate and public. 
But I take the other to have beeti the first meaning of 
jus civile, as it is moreover the only one which suits the 
opposition to jus praetorium^. 

Cicero's jus gentium. I have above suggested that 
the phrase jus gentium answers in the more mature works 
of Cicero to the earlier expressions of the same author, 
natura and jus naturae. I do not know, however, that 
a progression from the one form of the idea to the other 
can be very clearly made out. In the first hook of the 
de Legihus, partly written in 52 and partly in 46 B.C., we 
find the jus universum and jus naturae predominant This 
book is based on Plato and the earlier Stoics". A tat t 
of nature, the common law of nations" is spok n f n th 
speech de Haruspicum Responsia 56 B.C."; and t! m 
ideas coupled together are distinguished from th t t t 
of individual peoples in the de OfBciis", writt n ii B C 
The book from which this last quotation is made has been 
considered" to be especially inspired by Posidonius, Cicero's 
own Striic teacher*'. The works of the school, to which 
this philosopher belonged, have only come down to us in 
brief fragments, and I cannot quote any original vofto'i 
idixSv: but I consider that the idea and the espression 
may very probably have been borrowed from the later and 
more practical Stoics'". 

" See on the meaninga of jus civile, Sayiguy, Sjatera 1 § 22, p. 116 

»" See Touffel 1. pp. 292, 3. 

^ Lege Datniae oommuni jure gentium. De Harunp. Keep. 14. 32. 
" Neqiie veio boc solum nntura et jure gentium eed otiam Icgibus popnlo- 
rtun qnibuB Id BiuguHs civitatibus reapubUca continetur. De OEBciis 3. 5. 23. 
» Teuffel 1. p. a02. 
^ CiOTO Tuac. Disp. 2. 25. 61. 
" See CicerQ da Legibus 3. C. 14, 
A. Btiam a Stoioia iata tractata euntr M. Mon sane nisi ab eo quern. 
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Taken as a whole, Cicero's, which seems not improbably 
to have been the first, jus gentium is, in its origin, a. jut 
naturae, a philosophic ideal; rather Austin's "standard, ' 
which in the opinion of the writer, law should conform," 
than "that portion of positive law which is a constituent 
part of all positive systems"." It is something which sbouldi 
rightly, but may not actually, form part of the law of a 
particular nation^. Springing from the " partnership of alL 
mankind" it forbids the sharp practice which a national laif 
will often allow"". It is, in fact, little removed from that 
purely theoretical law of the older Stoics to which I hava 
referred before" ; and which the ancients themselves re- 
garded as tending more to dissolve than to hold t-ogetbei! 
actual human communities'". 

Ihe jus gentium of the classical juriats. How thii 
theoretical idea passed into a comparatively practical onft 
is not diflScult to see. The great jurists of the best period! 
of Roman law, were necessarily more acquainted with actual 
jural systems than Cicero, as system and orderly arrangt 
ment had been largely introduced since his time. They 
found the jus civile, in its narrower sense, opposed to t 
edict or jvs praetm-ium with its modifications and ameliorfr 
tions in the direction (if I may anticipate the subject t 
the next chapter) of natural equity and reasonablenes 
They found the jus cimle in its wider sense opposed to th( 
philosopher's law of nature or of nations, with its high ideal 
of justice and benevolence, its assumption of a commoi 

modo nommavi et.,.Fanaetio : nam reteres letbo tenD?. acnte illi quidem 
ccn B,i Itunc qbudi populnrem atquc civilem de re pnblica disEercbant. 

=» Austin 31. p. S83, 

^ Cicero de Officiis 3. 17. 69. Qnod oivile non idem continao gentium; 
quod autem gentium idem et civile esse debet. 

=' See the whole of tlie patwage de Oflidis 3, 1§ G7— 69. 

=-J Above, pp. 90, 100, 119. 

" See note a to g 427 of Kitter and Preller'B Hiatoria Philosopbi 
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mord sense, and consequent fellowship of all mankind. 
These latter views were too vague and indefinite to occupy 
much of the attention of practical jurists. The theoretical 
jus gentium therefore becomes more and more identified 
with parts of existing systems in general, and in particular 
with that part of the Roman system which turned, from the 
old national rules, towards reasonableness and equity. It 
would perhaps be more correct to say that the former theory 
of the jui gentium was replaced by a new one; for the 
later classical jurists probably concerned themselves as little 
with the examination and comparison of different actual sys- 
tems as did Cicero and bis Stoic teachers. 

Certain inconsistencies, real or alleged, which result from 
this change of theory may be here briefly mentioned. 

Slavery is obviously irreconcileabie with a jtis naturae 
implying a fellowship of all men. It is therefore not part 
of the natural law, while it is, or was, part of the actual 
law of most nations". Hence the contradiction, if slavery 
is ever alleged to be part of the jits naturale as merely 
another name for the jiis gentium"' ; which I am however 
nitlier inclined to doubt. 

Again, the philosophic theory of the jus naturae recog- 
nised certain natural obligations known as such in Roman 
law. If these were performed, the Praetor would not inter- 
fere to rescind their performance ; but neither would he 
compel it in the first instance^. In a strict sense these 
obligations could scarcely be said to form part of tho Roman 
law, and I question whether Roman jurists could consider any- 
thing to be part of tho jms gentium of practice, which was outside 
the practice of the nation best known to themselves. There 
is a point of view, however, in which even these obligations 

" Dig. 1. 6. 1. Floreiitluua. Adopted ia Jnstinian'B luatitutea 1. 3, 1, 2. 

3» As aSBerted by Austin, Bl. OGS : .42. 502. 

^ Aoatin 31. ^i, 3. See Digc^:, l->. 6. 3S. 1, 2. 
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may be regarded as entering into the Roman aystem", and 
the Buhject is therefore scarcely worth further notice here. 

Simunary. If the above-Rtated views be correct, the 
jv3 r/entitim of the Romans did not begin either avowedly 
or virtiially with an abstractum from the laws of other 
nations considered together with those of Rome. Probably 
very Pew of the rules to which the name was applied were 
actually introduced from extraneous practice. That the 
name itself originally indicated a non-practical and philo- 
sophic idea is, I think, sufficiently proved. When applieil 
to an actual system of law, as tbe idea in question was 
based upon a supposed natural (therefore universal) sense 
of fairness and reasonableness, the name was confined to 
such part of that system as was specially fair and reason- 
able, i.e. the jus praetorinm. Whether a Roman jurist, 
after this application, would have recognised any rule as 
part of the jw gentiuTa in its later and more practical 
sense, which did not in some shape enter into the RoraaR 
system, is I think doubtful. The whole of tbe jjts gentium 
was probably part of the Praetorian law, though I question 
whether the two are coincident, since certain provisions of the. 
latter were evidently considered more strict and inequitable^ 
than others, 

The Roman distinction of jus gentium and jus civile, as 
apprehended by the classical jurists, is decried by Austin 
as extremely unimportant and barren". Indeed, the one 
practical consequence which he does trace to that distinc- 
tion is not very positively established, in the very scanty 
state of our information about Roman criminal law. The 
excuse of iffnorance of law was, according to some authora, 

'^ AllowaDoe ol on exception to tbe eoTtdiclio indebiti. See on thew 
lutluraleg obliijationea Maolteldey, Lehrimch, | 339. Also Savigny (Sygtem J^ 
Beilage 1, p. 419) who raointaitis the identity ofjui nalurat aaijvt ^^tiliuw. 

a Austin 31. pp. 682, S. 
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flpecially disallowed amongst the Romans in the case of 
criminal offences against the jus gentium". I am inclined 
to question whether this fact can bo made out. If such 
a rule was recognised, it did obviously depend upon the 
hypothesis of a common or universal moral sense, which is 
part of the theory of a jus naturae*'. 

An imagined historical order in the Roman law is based 
upon the same theory. Ostensibly on the ground of its 
derivation from nature, we find a greater ai/e claimed for 
the jus gentium over the jus civile, Roman or otherwise. 
This is undoubtedly true of certain matters ultimately 
recognised, though not of their recognition, in the jtis 
praetorium. Being in its origin and essence an extension 
or modification, to suit practical requirements, of the meagre 
and formal system which preceded it, th^ law would com- 
prise two classes of provisions. On the one hand it would 
deal with entirely new transactions, the result of later 
times*': on the other, with many which doubtless occurred 
from the very beginning, but were too simple or of too 
little importauco to be noticed in a cumbrous and cere- 
monial formulary. These are dealings so obvious and indis- 
pensable that they must have taken place, or may reasonably 
be supposed to have taken place, in all nations, e. g. passing 
of property by mere delivery, acquisition by occupation, 
contracts formed by consent, or by question and answer 
other than the Roman prescribed form": all of which are 
stated to take place by jus gentium or jus naturals. Rules 
on such subjects, whether in the form of usage or of "positive 

>» Id. 25. 501 : 31. 6B3. 

** Bee my Annlysia of Criminal Lial)ility, p. 5fl, on tbo Bobject (feneroUy. 

" Foe Bome (ew of tliose, forniif were dirpctly adoptpd from the Greek 
traders; almost the only caee, I im&f^e, of a true ahsteaclum tiota foreign 
BjetemB. 

o jQBt. InBtt. 2. 1. 40, 11 ; Qaitu 3. 93. 
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law"" must presumably form a part of every body of law, 
They are necessarily common to all political societies from 
the earliest times when they liave been political societies 

I and, earlier still, they find their place among the very 

I elements of an inchoate or nascent state : in fact, so far 

as they spring out of the universal needs of human nature 
they may not unreasonably be said to be as old as the race 
of man". 

Connected with this assumed priority of the jits gentium, 
we may remark a special reluctance to change or at any 
rate to abrogate its rules, which may to some extent have 
resulted from their identification with a jus naturae'*. But 
to allege that a rule of the jus gentium cannot be changed 
by the legislature of a particular country, so far as that 
country is concerned, is either an obvious historical false- 

! hood, or only to he maintained by relegating the jus gentium 

i to an ideal existence, independent of any actual system or 

systems". 

Far the most important effect of the theory of a jot' 

! gentium appears to me to have been the effect made upon the 

mind of Grotius. That great jurist distinguishes very clearly 
between the Jms gentium properly, according to him, so called, 
and the practical jus gentium of the Roman Empire, The 

I latter is the common national law of many nations, having 

I to do simply with the internal tranquillity of each nation 

I 

<' Compare Austin 31, 569 with 32. fiB9. 
■" GaiUH, Dig. 41. 1. 1. pr. Jure gentium qnod ratione natanJi into: 
omnes homines peraeqae 6erTatur..,Antiquius jua gentiam. cnm ipso 
humano proditum est. Adopted in Just. lustt. 2, 1, 11. 

*" Juflt. lostt. 1. 2. 11. Sed naturalia quidem jura, quae apnd 
gentes peiaeqne observantur, divina quadam piovidentia constitata, sempet 

, Grma atque immutahilia maaent. See a nell-lmown passuge of Blackstone, 

aa to the tiiperior obligation a! the law ot nature over any other, Int. i'i.f^ 

; 41. Also Aristotle Eth. 5, 7. 1. 

I " See Austin's commenta (31, p. 584) on Ulpian Dig. 1, 1. Q pr. 
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the former deals with the mutual "society" of the nations 
themselves *^ With the jus gentium of the Digest and 
Institutes this "law" of Grotius (improperly so called ac- 
cording to Austin) has very little to do, except incidentally *^ 
It is argued out mainly from the same d pHori principles 
as those upon which the jus naturae or philosophical jus 
gentium of Cicero was based. But that theory is supported, 
in Grotius' hands, by instances which form the beginning of 
modern International Law. 

•i^ Grotius, de Jure, Ac, 2. 3. 5 ; 2. 8. 1. 2. 
^ See above, p. 101. 




THE EOMAN AEQUITAS AND THE ENGLISH EQUITY. 

Austin's Ae^uitas. I have postponed to the last the 
moral quality Avhich the Romans themselves attributed to at 
least many provisions of their Praetorian law. According to 
Austin this is originally no moral quality at all. The Praetor, 
that is the " peregrinus," having made his abstractum from 
the law of other nations and that of Rome'; thia law, being 
universal or general, was called aequum from that fact, not 
from its moral character'. The characteristics of this law, 
when it waa transferred from the edict of the Praetor "pere- 
grinus" to that of the Praetor urbanus, were predicated of 
the edicts generally'* and, such law being in point of fact 
more literal and impartial than the old law, aequus was hence 
naed in the transferred sense of fair and impartial; aeqwitat 
in the sense of impartiality, or even aa synonymous with 
general utility*. The use of the word aequitas also to desig- 
nate the system of law administered by the Praetor' is ac- 
counted for, on the above theory, simply by the original 
universality of part of that system. 

Why, in Austin's view, the word equity was applied to 
the system of law which it designates in England, I cannot 
clearly make out. It may be from a supposed analogy to 
the "Praetorian law called Aeqiiitas:" but I think it is rather 



' Anstin 31, i 
s lb, 577. 
■ lb. 505. 



J. pp. 574, 594. 
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because efjTMiiy, in the "transferred" sense of /air ness, has been 
used as "a specious and imposing name " by every innovating 
judge, amongst others by our own Chancellors, to cover tlie 
law which they introduced by gradual innovations*. The 
whole account is a singular instance of the circuitous methods 
to which the analysts are driven, by their objection to recog- 
nise moral significations as early or natural. 

The aequitas of ths Biomans. The derivation of what 
we should consider rather fundamental meaniugs of words, or 
at any rate the very early modification of such meanings, 
through legal usage, is not without example'. But the gene- 
alogy of meanings here given to aequua by Austin is abso- 
lutely impossible. 

In the first place the whole question of his ahstractum, 
or special edict for the peregrim, or transfer from that 
edict to the other is, as has been shewn", very doubtful. 
Secondly, the issue of annual edicts at all, till after the time of 
Plautus is extremely improbable. Thirdly, we fiud, in Plautus' 
plays, the word aequiis already established in the sense of 
fair or reasonable'; already used as a technical word with 
other technical words, of pleading, orare^°, and resolving, cen- 
«ere"; and already coupled with the word honum as some- 
thing different from the letter of statute law". 

Uniformity is probably, according to its derivation, the 
original meaning of aequus", and so much support must be 

« lb. 575 and 3G. p. S39. 

' See note 35 to ch. 2. p. 23. > Above, p. 352. 

" PlaatnB, Endeca 1. 5. 13: 2. 2. 16, 

" Id. Caa. 2. 8. 64 ; Ciat. 4. 2, 100. 

" Id. Ca.pt. 2. 2. SI. Cf. the SeDntas consiiltaiii de Bacaniilibus (B.a 
186). Ita seontas aii^uom ceusnit. 

'' Qui Deque leges se^ue aei^uum bonuai usquam coliint, Flantua, 
HeDBeabini i. 2. 11. 

" CorsBeu, Aosspi. 1.374 and Nachtr. 237, detives the word from a root ic-, 
oiigioal ak-, to resemble. Others have connected it \vith agna water, whicli 
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allowed to Austin's assertion tliat aequitas is, in its primary 
sense, synonj-mous with universality, and that in the applica- 
tion of the word to his "bastard extensive interpretation ex 
ratione legis'*," the radical idea ia uniformity or univer- 
saUty". 

This view of Austin's is, however, I think actually hi 
not on derivation, but on a passage in Cicero's Topica, where 
the author is endeavouring to explain the meaning of the 
word aequitas, in the law of his time, by a sort of quasi-deri- 
vation from naathematical equality or proportion". But thia 
equality is of a very special kind : it is where cases diffei 
literal description but are in essence the same": and, in its 
practical application, aequitas is a following; of the vieaning 
spint as opposed to the letter of tlie law'\ Heascmablenesa 
in general, reasonable modification of the letter in particular, 
come much closer to representing this word aequitas 
Cicero, than analogy. The above idea is, of course, directly 
connected with that of substantial justice or fairness, which I 
am inclined rather to derive from a prior moral notion of 
reasonableness, than from any direct metaphors of equality. 

woold account for the word's persiBtent pb;sical Bigniltcation of levtl, 
accord well with ati[Uor. But tho " Bteigerong " ot a to ai can acftreelf In 
admitted. See Schluichec'a Compandium, g 18, pp. 86—88. 

" Above, pp. 237, 338, 243. 

1" Auatin 33. pp. &0G, 7. 

'° Ciceio, Topiea 4. 33. Talea,t aeq.nitaB quae parihuB in causis paria jura 
deeideiat. Quoted b; AuBtin, but not, I tliink, from the direct source, i 
p. 598. 

" Cf. id. pro Caeeina 21. 59. Quod, BtianiBi verbo differre videbitnr, rs 
tamen erit unum, et omuibna in causis idem volebit, in quibus penrpicitor 
una atque aadem cansa aequitatia. 

1* lb. 27. 77. Jarie igitur retinere sententiam et aeqnitatem pinri 
valere opoctEre, an verbo ae htteta jus omiie torqiirai : tos Btatnite, recnpera- 
torea, utcam utiliug eaae videatur. 

Id. de oratore I. 57. 344. Fueri...iu ejusmodi cauais alias scriplum 
aeqaitatem defendere docentur. 
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Public utility, too, enters occasionally into Cicero's conception 
otaequitas, but obviously, I tbiuk, aa a second thought: it 
answers, in fact, rather to bonuvi, in the old phrase, than to 
aequum". 

So too, in the writings of the classical jurists, reasonable- 
ness or fairness, as opposed to the strict letter of the law, are 
certainly the ideas connected with aequum and aequitas- 
This appears not only in the coupling of aequum with honum 
already mentioned, but in the connexion of both with bonae 
fdeijudicia as opposed to those stricti juris. The principal 
feature of the former jurisdiction is that the judge takes a 
wide and reasonable view of the case pending, such as to 
embrace all the circumstances and the counter claims of both 
sides™. Many other passages might be quoted in which 
aequitas varies between reasixnahle modification of the letter, 
and substantial justice^K 

I doubt whether aequitas is ever clearly used by the 
Roman jurists to indicate simply a department of law. It is 
a mode or quality of administration of justice by the Praetor, 
but was not confined even within the letter of the edict 
for the time being. For instance, in a passage just cited 
(note 21), we have the Praetor going beyond the praetorian 

's Cicero pro Caecina 17. 49. Tn qni torn diligenter et turn cidlide rerbiB 
couttoverHiam nan aequitate dijutlicas, et jura non utilltata communi Bed 
litteiia eipriois. See the Anctor ad Herencium 2. 13. 2D. Ex eeqno et 
bono jaa constat qtiod adveritatem etntilitatem commtmem videtnr pertmere. 
Cf. for this use of veritaa Cicero Ep. ad DW. 13. 51 , vthere causae veritat 
evidently means the jnetice of a, cause. 

" Jnst. Inett. 4. 6. 28, 30, Aa. 

^ Dig. 1. 3. 25. ModestinuB. Juris ratio out aeqmtatis benignitaa 
28. 5. 21 pr. Paulua. Et humanius et mogis aeijuItatiB rations nubnixum : 
60. IT. 90 Id. la omnibaB igaidem maidme tamen in jure aequitas apcctanda 
nt. (In the Ba'iilica aequitas is here trsDHlated to SUaiar) : Frag. Vat. 278, 
Priflca legnm aequitnte (aequitai 8implj=juHtiee) ; Dig. 11. 7. 14. 13, Ulpian. 
Et generoliter puto judicem non meram negotioruin gestoTum aotloiiem 
unitaii Bed Bolutius aeqoitatem aequi. 
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action negotiorutn gestorum, and " with more fi-eedom fol- 
lowing equity." 

Si) in a constitution of Severus and Antoninus (Caracalla) 
it is a quality or faculty of the judge, going beyond the 
authority of the edictum perpetuum". In a later one, of 
Constantine, aequitas may possibly refer to the text of the 
edict": in another, of the same Emperor, it very clearly 
means the equitable or modified form of a rule of law brought 
about by Imperial interpretation". 

Later meanings of aequitas and equity. To the fun- 
damental idea above investigated may be, I think, very 
easily traced all "the varying meanings of eguitff" oa 
which Austin and other modern writers enlarge. That idea 
was originally a moral one, i.e. one of general opinion and 
including some notion of absolute approval™. It is not 
perhaps the highest grade of approval, which recognises, 
certain dealings as right : it is rather, if my view be correct, 
a somewhat lower grade, which recognises them as reason- 
able or fair. But at any rate the subject-matter spoken 
of as aequum is not entirely comprehended by the mere 
intellectual recognition of analogy. We shall, I think, per- 
ceive, in English equity, the aJdition of rather a higher 
element to this degree of moral approval, which I take to 
be expressed by aequum". On the other hand, we have, 
in the same country, a confinement within the rules and 

^ Codex 2. 1. 3. A.D. 303. Front ediuti perpetoi maaet uactoritas vel jtia 
Teddentie deceraLt aequitas. 

^ Cadei 3. 1. 8. i-D. 314. Placalt in omaibua rebas praeoipiiain esse' 
juBtitiftB aeqnitatiaque scriptae quam Btricti juria ralioaera. Sayignj (1 g 36, 
p. 2SS, note /) lutaina tho qoeetionabie scriptae but gives no satisfactoiy ei- 
plBnation of it. 

'* Codex I. 14. 1. A D. 316. Inter aequitatem juaque iiiterpoaitam intar-' 
pretationem nobis salia at oportet et licet inepicara. This " intBrpretatioo " 
ia accordinB to Savignj a i'DrlftiWung or developement, i.e. AuBtin'a "spuriou* 
interpretation" (Syatem 1, % 47, p. 300). 

* Above, p. 103. " Below, p. 375. 
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subject-matter of a pai-ticular coart, which has much ob- 
scuied the original English idea of equity. I shall now 
consider the different meanings of Equity mentioned by 
Austin, tracing them afterwards as far as possible through 
our own juridical system. 

Aequitaa as Interpretation. Interpretation itself, 
whether according to the specific intention or the general 
design of the legislator, where these are at variance with 
the literaJ or grammatical sense of the words, might very 
naturally be designated as Austin represents it to have 
been", equity. This is perfectly well explained by refer- 
ence to the above-stated meaning of aequitas — reasonable 
modification. How this mode of interpretation, or adminis- 
tration, can be directly identified, as it is by Austin, with 
judicial impartiality I fail to see. Fairness ia undoubtedly 
connected with the meaning of aequitas, though I think 
it comes rather from the notion of substantial justice, than 
from any original metaphor of even-ness or holding the 
balance even (see note 13). But surely this virtue of 
jxiimess has only a very general connexion with inter- 
pretation by the specific intention or general design of the 
legislator. When, therefore, Austin quotes a definition 
of equity, in the sense of judicial impartiality, as "the 
application of statute law to the given case agreeably to 
such special intention or general design," he is, as it appears 
to me, rather giving a definition of judicial perspicacity or 
intelUgence than impartiality. 

I need not here pui-suu any further the subject of 
aequitas or equity in the sense of interpretation. It ia really 
only one use of a more genera! principle — that of reason- 
able modification — and it has already been treated in a 
previous chapter™. 

" Austin 33. p. 590. '^ Chapter I, pp. 23o— 214. 

C. J. 24 
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Aeqnitas est lazamentnm jnriB. To the same heading 

of reasonable modification is to be referred the above niaxirat 
whitb Aiistiu attributes to Cicero'^, The idea of correcting 
the bardsliips of established law ia coupled with that ■ 
supplying its defects, in a well-known passage of Papiniai 
where he attributes this joint function to the Jus Piao- 
torium". 

Austin objects to the description of this kind of equity a 
a species of ]aw. This is, he Hiys, aequitas legislatoria or goo^ 
legislation, by whatever parties introduced"'. Now, to c 
this equity aequitas legislatoria is merely to look at it i 
one point of view. As the ground of a particular judgemen] 
it is aequitas judicialis ; as the ground of a future rule iti| 
aequitas legislatoria. That this quality or function is quit( 
as attributable to English Common Law Judges as to thi 
English Chancellor is perfectly true, and bas been pointed 
out by many authorities^*. The division of courts i 
cidental, peculiar to ourselves, and perhaps with us onlj 
temporary. 

But. when Austin compares equity in this sense witi 
any other good legislation'', he appears to me to commit i 
gross error, directly connected with his denial" of an cssentij 
difference between Law and Equity, in this sense of ttn 
latter. While law remains in the form of custom, it nsj 
for a time, be general or elastic enough to cover all cas 
When it bas, in any part of it, taken the form of statat 
I this is simply inconceivable, without tho assumption of I 

H superhuman foresight as well as power of generalisation. 

=" kast'm 33. p. GOO. 

>■ Not, in terma, to Aequitas, aa Atutm rather unplies, 36, p. 610. ' 
paBBtige (Dig. 1. 1. 7. 1.) ia quoted bj him at p. 6IB, 

s' Austin 30. p. 610. 

>" Bkokfltone lot. §3 3, 3, pp. 01, 63, 93 aoi Chitiy's notes, Snell, P 
Olplai of Equity, p. 3 : Ijpeiica's Equitable Jurisiliction, 11. c 
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point of fact, early statutes are rather prone to give some- 
what narrow examples than to generalise. They have to be, 
not so much interpreted hy the application of general words, 
as extended hy analogy or restricted by considerations of 
policy and utility. "That there must be, in every scheme 
of jurisprudence, a system of equity to correct the positive 
law and supply its deficiencies, all experience shews"." I 
need merely refer to passf^es previously quoted for support 
of this very obvious proposition^^ 

Whether, on the other hand, this equity, which is uni- 
versally necessary for jurisdiction, also extends to legislation, 
is a matter of accident, varying in different countries, 
according to the authority allowed to precedents, 

Aequitas naturalis. By equity is, according to Austin, 
sometimes intended the particular speaker's standard to 
which he thinks law should conform, especially the standard 
to which an innovating judge thinks law should conform ; 
and hence, very litt'e more than the more arbitraiy pleasure 
of such a judge". In a slightly different point of view, this 
equity is "synonymous with the performance of imperfect 
obligations," or with "morality," i.e. rules set by opinion, 
whether positive, that is as they are in actual existence, or 
as they should be". It is in this sense that aequitas is often 
spoken of as synonymous with honestas". 

Tbis is the point where the moral view of equity conflicts 
directly with that of the analysts. And, while I contend 
that the latter is utterly inadequate, I must admit that the 
former is somewhat vague. Equity as identified with "gene- 

" Spenca 1. 4. 8. p. 715. 

" Blnclistont 1], CO. QOta 32. See also Digest I. 3. 10, 11, 12. 
ST Austin 33. rp- EOO, 601. See hIeo above, ch. 4. p. 215. 
•s M. 1. p. 90 for the ilistmction oipoaitive morality and morality Bimply 
BO cttllad. 

" Sea ganerallj Auatin 33. 601, 
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ral principlea," " natural justice " &c.'° is undoubtedly open, 
as under ita other name " the reason of the thing," to the ' 
criticism of logicians and the stricter school of lawyers, A 
new element of imcertainty is added, when the conscience oS 
an individual judge comes into play, as in the case of our 
English Chancellors, which provoked Selden's hanter". This . 
instance may have led to Austin's somewhat exaggerated 
view of the amount to which a judge's arbitrium has entered ' 
into equity. 

The general and vague terms here employed must oi 
course he limited to such ca^es as come within the purview ' 
of courts : equity, in the view of jurisprudence, being merely 
concerned with jurisdiction. But, even with this limitation, 
the words do remain general, as are those which I have used 
to describe the Roman aequitas and similar conceptions. 

Within what limits ia a modification of existing ruleR" 
reasonable ^ What is substantial justice? Or, to return to' 
Hale's " reason of the thing," what is a reasonable view of the 
circumstances of the case ? 

I can give no answer to these questions but by reference 
to the current morality of the time. " Natural law " is, as 
I have endeavoured to shew above, either mere instinct, 
or a rule influencing but few, and dependent on a motive 
which tabes it out of tlie popular conception of law alto- 
gether'". " Natural justice," so far as expressing general 
approval, represents more of a reality, though the use of the 
word liddtre implies that the ideas of this justice would always 
be the same, which they are not. 

Now the reasonableness ot fairness on which equity de- 
pends, while perfectly different from simple analogy, are not 
constant, but vary at different times, being simply matter of 

** See Loor6, Esprit tla Code Civil t. 1. p. 211. 

*■ AuBtin 36. p. 040. See too SpenoB 1. 2. 1. pp. 413, 414. 

" Above, pp. 119, 125. 
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cnrrent opinion and morality. Further than this we cannot 
safely go. If I may venture upon one more definition, I 
would define equity in the sense proper to jurisprudence^ 
the wide sense which the word once bore in England and 
still bears on the Continent — thus: "The judicial modifi-, 
cation or supplementing of existing rules of law, by reference j 
to current morality"". 

English Equity, The earliest English authorities — at 
least for our law as it at present exists — take their defini- 
tions very much from the Koman law, but do not always 
adhere to them in practice, as, in fact, neither do the Roman 
jurists themselves. The notice of equity in Glanville is 
slight and unimportant". Bracton quotes the definition 
in Cicero's Topica, and enlarges on the idea that aequitas 
is aequalitas, but finally represents aequitas, in the conduct, 
as that which corresponds to justice in the man". In his 
practical use of the word, Bracton makes aequitas a reason- 
able modification of the strict letter of the law, not confined 
to any particular court". 

This principle of reasonable modification has undoubt- 
edly been acted upon to a considerable extent by our Courts 
of Common Law. The improvements which took place in 
the reign of Edward I,, by the introduction of Actions on 
the Case, hear a strong resemblance to the alterations in 
Roman law effected by the Praetors through the means of 

^ See Snell, p. 3, for a slightly ilifferent view, a» to English Equity. 

** In the few uses of the word which I can find (e.g. UlaQville, I. 2. oapp. 
7, 13) atqaitas seeraa to be indulgence ( =beDigiiitB,B). 

" Biaclou 1. 4. 5. Aequitas aatem est renim convenientia quae in 
paribus causis paria desidarat jura (above, note 16), et omnia bene roaeqai- 
parat : et diriCur aequitas quasi aequalitas, et vcrtitur in rebua in dictis el 
factis hominum. Joatitia in mentlbns juatorum qalescit; inde est qnod, ai 
velimoB laqni propria, dicemus judicinin aequum non juatum, et hominem 
jastum non aequum. 

•• Bracton 3. E. S: 2. 7. 4 [tol. 23) <Jto. 
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fictions. Certain of these actions proceed upon priDcipli 
of bona fides and "natural justice", and require that tl 
party availing himself of them must have equity and 
science on hia side*'. It is beyond my present province 
shew how the provisions upon which these actions werftj 
based", — and which were undoubtedly intended to miti- 
gate the rigour of the Common Law — failed to produ< 
tlieir effect*". Nor can I pause to trace the bistoricat'j 
origin and original functions of the Chancell 
early as the reign of Henry II. we find him esercisiu] 
under the name of aequitas, a sort of remedial jurisdicM 
tion against unjust or oppressive law". 

The administration of such a remedy, in accordance 
honestas, is found, as an extraordinary jurisdiction delegat 
by the King to the Chancellor, under Edward the First 
and his son". It is, however, in the reign of Edward 
the Third that the Court of Chancery appears as a definite 
and distinct authority for giving relief in accordance wil 
the principles of honesty^ equity and conscience^. Honei 
is very nearly our modern lionourableness and the Lai 

" Spence's Eqnitabls Jurisdiction, Ft. 1. Bk. 2. ch. 0, especially pp. 214j 
346, 347. 

»s Statute of WestmiBBter the secoiiS, 13 Eilw. 1. c. 2 

*° Speoce, ib. p. 340. Also Pt. 2. Bk. 1. ch. 1. p. 32G. See Bnell p. 0, 
and the few worde in Anatui 36. p. 63S, refemug to Black^toae Oomm. il. i. 
p. E3. 

■" This seems to be the meaning ot the lines Biid to liave been applied to 
Becket. See Bpenoe, p. 835. 

Hio est qui legea regni cancellat iniquaa 
Et mandata pii principis aequa (aeit. 

Coke {i Inst. 88) derives the name from cancelling illegal letters patfml. 
Canrellare ia=dekre in Dig. 2. 14. 47. 1: 29. 1. 15. 1. I prefer, hovevei, 
Blackstoue's deriiatioa (Comm. 3. 4. 8, p. 47) from the lattice-work behind 
whioh the Emperors' scribes originally sat. Bte Spelmaii s. v. Canoellaiini, 

GIOBB., p. 104. 

« Spenoe Pt. 2. Bk, 1. oh. 3. pp. 333, 0. 

]. pp. 337, 9. Bee also S34 note b and Blackstoue Comm. i 
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bona fdes^ : conscience is an addition due to our clerical 
Chancellors, derived from the authority aasumed in earlier 
times by the Ecclesiastical Courts. "Ultimately, under 
conscience, a wider field of jurisdiction was introduced, 
embracing all departures from fair dealing and honesty, 
and it included some cases which might perhaps be more 
appropriately ranged under the head of public policy"." 
Equity, so far as it can be distinguished, in this triad, 
from honesty and conscience, seems to be "reason" and 
" natural justice"". 

The original "Equity" of the Court of Chancery, wliea 
taken to include the slightly different principles of Honesty 
and. Conscience, appears to have been the aeguttas of the 
Bomana, with a somewhat stronger emphasis laid on good 
faith, and the introduction of a somewhat higher element 
under the name of conscience. This last element it is which, 
when referred to the conscience of the individual judge, 
or of the sovereign whom he represented, gave rise to the 
not altogether unfounded charge of arbitrariness'*. In the 
oldest decisions of the Court, failing the resources of Roman 
law, on which the early Chancellors largely drew, the 
" reason of the thing" undoubtedly played a considerable 
part. But the authority of precedents, though not origin- 
ally recognised to the same extent as in Comtnon law, soon 
asserted itself, so that by the time of Charles the Second 
even the variable element of conscience was considered to be 
reduced to a common standard". 

It is from this period — the Chancellorship of Lord 
Nottingham — that Blackstone dates the foundation of a 
regular system of Equity jurisprudence and jurisdiction. 
The modern theory on this subject may be stated in the 

" Above, p. 110, note 10. " 9penoe 1. c. pp. 333, 411. 

» lb., p. il3, note a to 418, Ac. " Above, note 11. 

" Spenee pp. 367, 410, 417, 713. 
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words of Lord Eldon", "The doctrines of this Court ougtif 
to be as well settled and raade uniform almost as those 
of the common law, laying down fixed pt-inciples, but taking 
care that they are to be applied according to the circum- 
stances of each particular case." English Equity has been 
accordingly defined as " that portion of natural justice whicli, 
though of such a nature as properly to admit of its being 

judicially enforced, was omitted to be enforced by tha 

Common Law Courts — an omission which was supplied by 
the Court of Chancery, In short, the whole distinctioa 
between equity and law may be said to be not so much 
a matter of substance or principle as of form and history".' 

The at.] ministration of equity, in the wider and what I 
have called the Juridical meaning of the word, by one par- 
ticular court, has undoubtedly tended to stereotype the rules 
introduced by that court in its earlier existence. A 
effect was clearly produced by the long presidency and con- 
servative character of the Chancellor whose words are above 
quoted*". But too much finality has, it seems to me, been 
attributed to the labours of that great judge"'; and it may ba 
doubted whether it is either historically correct or expedient 
to consider our Equity as merely synonymous with the rules' 
developed in the Court of Chancery up to any particula 
period. Most important innovations have been made n 
Chancery Law since the time of Lord Eldon". And we an 

" Gee V. Pritohard, 2 Bwanst. 114, See too Spelman, writing 150 
before, " Suis movectoi legibua ipsi orbea ecceotiici et Eont hie Buae . 
ito." Gloaa, p, 108. 

™ Sncll p. 3. Seo also Austin 36. p. G40. 

°° See Maine's Ancient Law, cb. 3. p, ti9, 

°' lb, Spence, agsiti, coDsiiteis ttie worli completfil ''in our own d 
(184fi), Pt, 1, Bk. 4. ch, 7, p. 71C, 

" See Spenee'e admiasions as to tlie Chancery law on thn lep 
property of married women, p. 41!). Also tlie modem cases i^ted I 
Uulme V, Tenant in White and Tador's Leading Coses in Equity. 
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at this mompnt deploring the loaa of a judge, whom some 
might venture to compare, not di sad vantage ou sly, with his 
greatest predecessors in the Court of Chancery, who not only 
illustrated, by his hold and farsighted decisions, but acknow- 
ledged, iu express terms, the progressive and alterable cha- 
racter of English rules of Equity*". 

A moral meaning of the word clearly survives in some 
of what are called the maj^rns of Equity, e.g. that "he who 
eeeks Equity must do equity," "he who comes into Equity 
must come with clean Lands," &c. Here, however, that 
reasonable modification of existing law which I take to be the 
[wrvading idea of the word in foreign, if not now in English, 
jurispnidence, seems narrowed to something like what was 
once expressed under the name of conscience"'. 

Tlie recent statutory adoption of the principles of Equity 
into our Common Law Courts'' may undoubtedly be under- 
stood as simply extending the sphere of those rules which 
had been developed in the Court of Chancery up to the date 
of that adoption. It is conceivable, however, that a wider 
view might be taken of that "fusion" from which so much 
was once anticipated. The distinct tribunal, which has con- 
stituted one of the principal differences, to our disadvantage, 
between English Cliancery and Roman Praetorian law", ia 
done away with, but not by a return to the system which 
rendered that distinct tribunal necessary. It has been shewn 
above" that equity in the wide sense ia a property as de- 
sirable for one court an for another, in fact for any good juris- 
diction or judicial legislation whatever. Only, it is a property 
which has been hitherto more sparingly exercise 1 by our 

•• The lamented Sir George JesseL Sea Law BepDrti', 13 Chaneerj- 
Smsion, p. 710, In ru HaUctfa Estate. 
" Above, p. 375. 
" By the Juilicaturc Act 1873. 
" Austin S^. 619, C-20 : 3G. G3ti. *! P. 370, eapeoiallr note 32.. 
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Common Law courts. It is not necessary hero to recount tha 
historical reasons for this fact. One or two, however, may be 
added to the list of those generally alleged, which it is to be 
hoped will now cease to exist. The theory that our Common 
Law is something pre-existent, declared or evidenced but not 
made or developed by judgements, may not have exercised 
much influence, but such as it has eserciwed has been against 
improvement. The reference, not merely to precedent, but 
also to general principles, which has characterised our Courts 
of Equity is no doubt partly due to their freedom from this 
theory. Again, such improvements as might have resulted 
from our Common Law Jurisdiction, at least under modera 
lequirements, in spite of that theory, have perhaps been 
chocked by the fact that there was a power etse-.vhere to 
whose special function they belonged**. If all our courts 
alike cnme to admit the principle of reasonable rnodifii 
tion, recognising that law is a matter of growth, pro- 
gress and self-adaptation to chnnging requirements"*; while 
there is very little fear of indiscretion with ao conservative a 
body as our bench and bar", the chances of improvement 
by judicial legislation will be greatly increased. The fault in 
form, of this legislation, will of course remain and constitute 
a sensible difference from the statutory law of the Roman 
Praetor". This fault, however, together with that of piece* 
meal and unsystematic accumulation'^, belongs to case-lav 
in general, and is considered elsewhere". 

" See Austin 3G. p. 63G. 

" See the wordu, almost identical with thL'»c, of Lord Colcriilge, 
Queeu v. Jianuny and Foote, oa what is now a " blasphemoua pablie: 
{Timet newspaper, Ap. 2G, 1883.) 

'" Ah to the control eietcisel oa judicial leglslatioa by pTivate laTtj-oi^ 
Bee Austin 38. pp. 666, 7. 

" Austin 36. p. 037. Also abore, pp. 208, 210. 

" Which Anatin, ib. p. C3'J, considerB to belong to the Roman Bqnily 
oqoallj witii oar own. " Above, pp. 2dU— 202. 
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I have not thought it necessary to survey in detail 
Austin's comparison of Roman Praetorian and English Chan- 
cery Law. Some of the dififerences which he notices are 
removed by the recent Judicature Act; others, e.g. as to 
subject-matter, might be so obviously anticipated that it is 
scarcely necessary to mention them. 




CODIFICATION. 



Treatment of the subject. In this last Chapter it ia 
Dot my intention to follow Auatin' very closely. Almost 
ba!f of his lecture on codification consists of a comparison 
of statute and judiciary law, a subject upon which I have 
spoktn elsewhere. The remaining part of this lecture is 
employed in answering certain objectioni^ to the idea of 
codification in the abstract. His suggestions, many of them 
very valuable, for the practical carrying out of that idea, 
are to he found rather in the Notes on this subject 
and the short Essay printed at the end of the Jurispru- 
dence. 

It does not appear to me that the objections referred 
to require very much notice here. Some belong to the 
controversy between the admirers of statute and of judi- 
ciary law; and others are now almost obsolete. For a 
majority of jurists, and a large proportion of practising 
lawyers, have long been of opinion that codification is 
not only expedient but is gradually becoming practi- 
cable also. 

The objection, of Hugo and others, that it is impossible 
and undesirable to provide, in a Code, for every case that 
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can arise', ia merely an objection to bad legislation. It 
is perfectly possible for statutes to be drawn comprehen- 
sively, HO as to include genera ratlier than species of cases'. 
As a matter of fact, the multiplicity of separate provisions 
upon points with no material difference between them, 
springs in general from that disorderly accumulation of past 
times, which a Code purports to arrange or remove'. For 
the attainment, however, of the generality here spoken of, 
it scarcely appears necessary that the " whole field of law " 
tihould be taken in view°. But this is the question of 
codification by divisions of law or in toto, on which I have to 
speak hereafter. 

The alleged faihire of the French and Prussian Codes' is 
certainly a matter upon which there are two opinions i and 
instances of codification have occurred, in America, in our 
own dependency of India, and in Switzerland, which have 
been a decided success. Two main faults, however, appear to 
have been committed by the compilers of the two first-named 
Codes, for the avoidance of which a modern legislator might 
advantageously profit by their experience. The terms and 
principles of the old law are assumed and referred to but not 
defined: while for the supplementary law, judiciary or 
otherwise, which is sure to be required, there is no pro- 
vision, or at least no adequate provision, for working such 
law into the Code'. Ignorance of Koman law, and hasty 
performance of their task, whether on the part of the 
French or German codifiers", are no ailments against 
codification in general. Nor does there seem to be any 
serious weight in the other objections of Savigny or Hugo". 

' AnatiE 39. pp. 685— B. ' lb. p. GSS. 

* See Stephea on the Larceny Act (Digest sviii.). 

» AnBtiQ 1. c. ° Austin 39. pp. C89— CSS. 

' lb. G92, 693, 697. * lb. 696, 7. 

• lb. 700—703, 
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The improvement in the character of the legal profes- 
sion, which Austin anticipates from codification", is an argu- 
ment likely to he hetter appreciated by the laity than by 
lawyers. Tlie words are somewhat bitter, and they are 
very sad when read in the light of his own -life of un- 
requited labour". But most thoughtful men, whether ir 
that profession or out of it, will admit that there is some 
truth in them. 

The end or object of Codification. Savigoy attributes 

to the different objects of the jurists who compiled thi 
Prussian and the French Code a significant difference ii 
the codes themselves". My endeavour is, at the present 
moment, to state some common object, not of codification 
liece or there", but of codification in general : in consideiing, 
as I shall afterwards do, the means to codification, the 
writer's view must be a good deal coloured by the capa- 
bilities of the particular system in which he is most 
terested. 

This common object, then, I take to be, the reduction 
of tlie entire existing law of a state to a systematic forin, 
and if I may use Austin's term'*, a cognoscible bulk. Abro- 
gation of existing law only enters into this object so far 
as it ia necessary for the removal of obvious inconsistencies 
and superfluities, or admitted obsolete matter'^ Amend- 
ment, and a certain amount of new legislation, would alsc 
undoubtedly be required in order to reduce to system what 
has been hitherto nn system a Used, and to supply the la- 

" lb. 703, 4. 

" See Mrs Anstin'a preface, pp. i — II, be. 

" SjBtem 1. §§ 31, 31, " See Anatin 39, p. fi85. 

'* Id. Notes, p. I06O and passim oa this subject. 1 aui Gad no better 
phrase than this rather ugly one. Our present English wililerneas of 
ia, I Buppose, acctetibie. !ind moBt parts of it intelligible. But those bjwLom 
it ia known as a whole cannot he very manj. 

>» AusUn 3y. p. G85, Notes, p. 1061. 
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cunae which a purely practical developement of law has 
beea shewn to leave". This is the differenco which sepa- 
rat-es a Code from the best possible Digest, as I uuderstaud 
that word. It is very well pointed out by Professor Amos 
in his remarks on the New York Codes". Mere republi- 
cation of existing law, even with an improved arrangement, 
13 undoubtedly not all that is included in the idea of a 
Code. But, on the other side, I cannot help thinking that 
the claims of science and logic may be pressed so far a.s 
to exclude the chances of any Code at all. "While I admit 
some of the objections of Professor Amos against a purely 
practical school of jurists, I neither expect nor desire to 
see practical considerations disregarded by any actual legis- 
lature. 

The common object, then, of codification, which I am 
endeavouring to determine, appears to be a matter primarily 
of arrangement and expression, not of substantive reform. 
The one may lead to the other ; for instance, the codification 
of our real property law might lead to an amendment of our 
law of settlement, the codification of our property law in 
general to an amendment of our law of intestate devolution. 
Bat the only necessary connexion of such amendments (or, 
on the other hand, of their deliberate rejection), with codifi- 
cation, would be the more clear and comprehensive view of 
present law which codification would afford to the nation 
and its legislative. 

Want of provision for the future has been, as was observed 
above, a defect frequently pointed out in existing Codes, 
Such provision, though not a part of codification proper, 
seems to bo its necessary appendage. In most human 
arrangements the greatest practicable amount of finality is 

" SceaboTe, pp. 203,3. 

1? An English Cude, p. 06. Sec alxo, as to the function of a BigeEt, 
below, p. 300. 
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secured by affording reasonable facilities for gradual reform 
but undoubtedly tbe best provision of the kind to which I 
refer is the original subdivision of matter according to 
convenient and intelligible plan. 

The means to thfl end. In his consideration of this 
part of the subject, a writer's views muat, as I have said, be 
a good deal coloured by the pecubarities of bis own particular 
legal system. The materials already to band vary very 
considerably in different states. On the arrangement of 
those materials at present some general suggestions of a 
common character may be made. But that can scarcely be 
with regard to the equally necessary provision for the ab- 
sorption or assimilation of similar matters in the fiiture. I 
shall endeavour however as much as possible to speak of the 
questions as they arise on codification in tbe abstract, and 
are common to all modem nations. 

All or none. According to an eminent author who has 
been cited above, the prior conception of the Code as a 
whole must precede any execution of the parts: otherwise, 
when at rue Code is composed, tbe whole of the work will 
have to be begun afresh. Quoting the language of the 
Jamaica Statute Law Commission, Professor Atnos requires 
the operation so well described by them to be performed for 
the whole body of the law en bloc, or with the omission of 
only certain exceptional portions'*. Austin takes to 
extent the same view in a passage where be inveighs against 
bit-by-bit codification. I think however that his require- 
ments might be met by a preconceived plan of the whola 
system, without its being necessary for that whole system 
to be undertaken uno ictu''. It has also been suggested*^ 
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Amos, An English Co3e, p. 13, 90. 
Aufitin, Codificatiou and Law Eeform, pp. 1139^1131. 
'^ Sir K. K. WilsoD, Modern English Law, p. 180. Mr Pollock's 
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that an entire code miglit be produced as a, private literary 
undertaking, with a fair chance of inducing the nation to de- 
mand and obtain something similar from their legislature. 

It has been replied to the objections which have been 
urged in England against partial codification that the doc- 
trine which they involve ia fatal to the prospect of producing 
any Code". In the instance in question, the argument was 
against the codification of part only of a branch of our law, 
and it must be admitted to have had considerable weight. 
But an objection to the codification of large branches or de- 
partments of law, until the whole were taken in hand, would 
certainly prove fatal to the production of a Code, except 
under almost revolutionary circumstances, in any modem 
country. With ourselves, at any rate, codification must be 
done in portions or not at all. There is no question as 
to the great desirability of a previous general scheme, 
whether public or private. But I doubt whether such a 
scheme would come to much more than the comparatively 
easy enquiry into what main departments our law can be 
conveniently divided. 

A preliminary digest. Assuming that codification must 
with us, as I believe with any modem nation, be performed 
in detail, or at least by large departments, I come to consider 
next the necessary preliminaries for the performance. The 
first ia, undoubtedly, the formation of a digest, including the 
whole of the existing law upon the subject undertaken, in 
one systematic arrangement. The comparative uselessness 
of a mere consohdation of statutes must be admitted, however 
welcome the work of consohdation baa been, in contrast with 
still worse circumstances. It leaves that portion of the law, 
which is the most difficult of satisfactory ascertainment, un- 

markfl on " CodificatEon by private enterpriae," (EseayB, p. 113) bear on tlia 
more feaaible scheme of Codi£caEioii in detail. 

*" See Stephen's Digeat of the Criminal Law, Introd, v. vi, 

c. J. I.";! 
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touched ; possibly to constitute the main bulk c 
wherein the consolidated statutes will be merely an appendix. 
Being only part of the existing law, it cannot fiirnisb i 
framework upon which future judiciary rules may be arranged. 
And its own arrangement, as that of an aggregate, will more 
probably exaggerate than diminish the disorder of its consti- 
tuent parts'". 

The formation of a complete Digest is of course no easj. 
matter; but as tbe difficulties of the task have already been 
surmounted, in a very important branch of our own law", it 
may be hoped that they would not prove insuperable witU 
other cases, either in England or elsewhere. 

The different materials to be contained in a Digest wilt 
now be separately considered. 

Jus moribas constitutum. In the first place the whole 
of the customary or "common" law still in force should \ 
included and systematised. Without some personal enquiry, 
which I have not been able to make, into the present working! 
of the Continental Codes, I cannot say how far this is f 
a desideratum with them. Their intention has in general 
undoubtedly been to abolish customary law. But the o 
sional references to it by the Codes themselves, and its 
admitted application in several instances to matter not i 
eluded in the Codes, appear to leave the subject still open*^ 
With ourselves the old theory of the independent validity o 
custom still remains; nor can I see much use in an abolition 
which has to admit very indefinite exceptions. The 1 
practical mode of abolishing customary law is to absorb a 
express so much of it as appears to be actually observed, in a 
statutory form. 

" Bee above, pp. 261, 2 ; Austin 39. p. 681, 692, 693 : Stephen's Digeat, 
xtU : Wiisou, Modem English Law, pp. 17.1 — 176. 

^ Bj Sir JameB Btophen'a Digeat and History of English Criminal Law. 
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The obvious literary sources of this matter are the best 
accredited text-books. This is equally the case, whether we 
consider, with Savigny, that national custom has almost en- 
tirely passed into wissenschaft, or, with our own Institution- 
alists, that it retains elements which can yet he distinguished 
fifoni the doctrine and practice of early lawyers'^. Nor does 
the minor degree of validity allowed to old custom, where it is 
treated as merely part oiscientific or professional law, diminish 
the desirability of setting it upon a definite footing, if any 
d^ree of validity or influence he allowed it at all. Where 
referred to in a Code, custom is of course imported, with 
whatever indefiniteness it may possess, into that Code itself. 

In general, I presume that recent text-book writers may 
be considered to state with accuracy so much of the legal 
custom and practice handed down by their predecessors as is 
Btill in working existence"^. But there may possibly be excep- 
tions to this rule: that is, if an original and independent va- 
lidity of custom is recognised, closer research may lead to the 
awkward conclusion that a prevalent view has been in some 
respect erroneous". To obviate this risk, a sufficient histori- 
cal enquiry into the developement of each rule of customary 
law seems desirable. And even if the risk spoken of be so 
alight as not to need regard, such historical accounts have -a 
great intrinsic recommendation. They would form an ad- 
mirable introduction for students, and, collected apart from 
the body of rules to which they led, a verj' interesting subject 
of general study". In the case of Constitutional law, strictly 
so called, its only proper place would seem to be in a his- 
torical Digest, not in a Code". 

== SeB above, pp. 326, 339. ^« lb. 314, 33S. ^ lb. 321, 2, 

^ See Austin's BuggestionB on tbia point (Notes on Codification, 1062, 3). 

The practical instaDce wliioh I had in view waa Sir J. Stephen's "History 

ol the Criminal Law." 
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With regard to the pai-iicular or local customary law 
which may be retamed in any jural system, it is evidently 
only the general rules or canons regulating such law which 
can be matter of statute. The rest is simple fact, to be 
proved like other facts. 

Jus a prndentibns compositiun, and case-law. It 
been necessary, above, to distinguish clearly the first-men- 
tioned kind of law from recorded cases. But tlie distinction 
is, or was, of much less importance on the Continent than in 
England, where precedents have an exceptional authority. 
Elsewhere, the generalisations of the text-book writer would 
seem to stand on nearly the same footing, whether they have 
recorded cases to rest upon or not. Both classes are io 
theory destitute of binding authority : both exercise a con- 
siderable amount of practical influence". 

For the purpose of inclusion in a Digest the chief differ- 
ence, in the law to be extracted from practice and decisions, 
between ourselves and the Continent is this. We have the 
materials more definitely ascertained, but, except in the case 
of a few old test-hook writers", crude and shapeless, or with 
a reduction to shape which is non-authoritative '', On the 
Continent there is a larger amount of generalisation, of 
equal authority with the cases from which it comes : but 
that authority is much lower than the authority of 
with us, and generahsations may contain a good deal of pure 
speculation on the part of the individual author. Whether 
decisions may not, in spite of enactments to the contrary, 
come to exercise, elsewhere, much the same exceptional 
influence as they have long done in England, seems to be a 

'" See PreuseichesLandrechtEml., § 6. Auf Meinuogen. 
odcr altera Anspriiohe der Eichter, Boll, bei kiinftigeD Entscheidnagen, keiBS 
Rilcksicht gecommen werden. For modem modifications of this dodtrina 
see above, pp. 224, note 37 (with the addendum), and S64, note 30. 

" Above, pp. 313, 3H, ™ See however above, pp. 219, 250. 
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qneation. For ourselves, the procedure, in this particular 
case, towards Codification, is plain though somewhat la- 
borious. Probably no one would propose to disturb the 
recorded cases which actually have been, any more than the 
unrecorded ones which are supposed to have been, digested 
by our early writers". Later text-books cannot I presume 
be in theory allowed to supersede their judiciary authori- 
ties ; but the task of harmonising and generalising the latter 
must in practice he immensely facilitated by these works. 

With the cases, and the dicta of earher text-writers, sup- 
posed to be thus reduced to system, will ofcourse he combined 
the aggregate of statute, upon the same department of law. 
The combination of the three, and the reduction to order, 
which is essential to their being combined at all, separate a 
true Digest at once from Consolidation Acts", and from the 
Corpus Juris of Justinian'^, The farther step to a Code 
must next be noticed. 

The Code. Although the primary object of a Code is 
rather order than re/ai^M, a considerable amount of amend- 
TTient in the existing law would, as we have seen, he un- 
doubtedly necessary both in the way of abrogation and of 
new enactment"*. I may here add some special points of 
rehition to, or distinction from, the Digest which I have 
conceived. 

Such a Digest would properly contain, either together 
with its dogmatic part or by way of introduction, a quantity 
of historical matter". This would certainly not find its 

S3 See aliove, p. 335. « Abore, p. 386, 

" Tlla Codex in nlmoat esactly a ConaolidatioD Aot : the Digest, a miiture 
of Case-law and Text-book law, wlticb cqji scarcely be sold to be ananged : 
the Institates, in spite of their edacational object, more resomfalG a Code, in 
form and sebeme, thaa either of the other two. That JuBtician intended the 
thiea to form one body of law is, however, clear. See Savigny, Syatem 1. S 
43. p. 273. 

»» Above, pp, 382, 383. ^ Above, pp. 387, 388. 
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place in a Code, where it might he confused with the 
imperative part ; a confusion which has, as Austin points 
out"^, actually resulted in part of Justinian's legislation 
from a similar insertion. The question, however, of giving 
to the Code a certain amount of literary form, by ap- 
pending illustrations from the Digest, may be raised" 
though it belongs rather to the subject of good statutory 
legislation in general than to Codification in particular. 
This is part of a larger question of expediency, on which 
I am disposed somewhat to modify the views previously 
expressed elsewhere*'. Justinian, as we know, provided a 
fair field for his legislation, by forhidding reference to pre- 
vious authorities". In modem Codification, the Digest 
which must precede a Code, and the materials out of which 
that Digest was formed, will of course be preserved as a 
matter of literature and history. Nor would such a measure 
as the prohibition of any citation from these materials 
in Court be in accordance with the spirit of the present 
age. Some considerable part of the Digest might with 
advantage be republished and rearranged, as above sug- 
gested, by way of illustrations to the Code. But I imagine 
the utility of the latter would be very considerably dimin- 
ished unless reference to previous matter were, as a general 
rule, discouraged by our Courts. 

Provisioii for the fature. Under this head some pre- 
liminary remarks seem to be called for by the project of 
codification in departments, which appears to me the only 
feasible method of arriving at codification in toto. 

The partial codifier of a nation's law should never lose 
sight of the fact that his work is to form part of a con- 
sistent and harmonious whole. For the attainment of thia 



« Aaatin 39. p. 694. ^ See Stephen, Digest, tx. 

" See m; Aonljeis of Criminal Liability, 1X0, 111. 
" Const. " TantB circa," § 19. 
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result it ia undoubtedly desirable that he should have 
before hia eyes a general scheme" into which his work 
is to fit. But certain negative instructions seem to be of 
almost equal importance, one of which occurs to me 
A propos of Austin's strictures upon modem codes. 

Want of definition is a grievous fault, so far as it lets in 
the old law which a Code ia intended to supersede". The 
importance of substituting something, in a short and clear 
form, for previous chaos, doubtless prompted the idea of 
Scaevola's opov**, and Justinian's title Be verborum significa- 
tione. Yet the work of Sctevola was really, as we see by 
the quotations from it, rather in the form of maasims than 
of definitions pure and simple. With regard to the true 
definitions contained in the title De verborum significatione, 
I have no wish to criticise work, which every one knows 
to be HO difficult though so necessary, and of the iudiiferent 
performance of which I have myself furnished conspicuous 
examples. It is worth notice, however, that the definitions 
come at the end of the work to which they belong. If 
this order be not mere accident, the moral may be drawn 
from it that, in the beginnings of codification, we should 
carefully abstain from defining more than is absolutely 
necessary for the immediate subject-matter. The diffi- 
culties attending definitions must of course be, where the 
definition is indispensable, faced and overcome : but any 
gratuitous addition to those difficulties is much to be depre- 
cated. The place for a statement of "leading terms and 
broad principles" of the law as a whole", appears to me 
to be at the beginning of a Codex Repetitae Praelectionis. 

Finally, supposing a Code achieved, total or partial, we 
come to the consideration, how best to provide for its improve- 

" Above, p. 3BE. <= Auatin 39. pp. 692, 3. 

* Above, p. 293. 

is on Codi&Mition, 1070, 1071. 
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ment and supplumentation in the future. The Romans, for^ 
the two or three centuries before Hadrian, had their i 
licensed prudentes freely suggesting modifications in their 
law, the best of which were presumably incorporated in that 
law year al'ter year by the Praetor*". After Hadrian they 
had the multifarious rules emitted by their licensed prudentes 
— rules which conflicted wonderfully little but still did occa" 
sionally conflict with one another, and gradually formed a 
confused and perplexing masa'^ Contemporary with, and 
surviving, this irregular legislation was the supreme legis- 
lative of the Emperor, generally exercised to the last from 
wise and beneficent motives, but only exercised in an inter- 
mittent and occasional manner. 

In modern times, besides the ordinary legislative power, 
whether of original enactment or of authentic interpreta- 
tion*", we find a considerable variety in the special provi- 
sions, if proyisions they can be called, for this particular 
object. The French have their jurisprudence, answering 
nearly to the German praxis*'', the Germans their wisaen-. 
sckaft and praxis, together known as Jurisprudenz". The 
different elements included under these names have dif- 
ferent and undefined degrees of influence, amongst which 
the regard due to decided cases appears to be gaining some-- 
what the predominance. The Prussians have exceptional' 
provisions for supplementary enactment called out by direct 
judicial experience. We have our Case-law. 

Of all the means here mentioned the Roman Praetorian 
system seems to be the best, and our o\vn, in spite of its 
faults, the best practicable. It is from no prejudice ia 
favour of the latter that I am led to this conclusiou, but 

« Above, p. 294. *' lb. 295—7. 

" lb. 231. The prospective and univertal eliaraoter of aathentio inter- 
pretation is, I raay add, very clearlj stated in the Aastiian Oeaetzbnch 
(Einl. § 8). 

•" Above, p. 324. °" See above note 
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mainly from the fact that it is being gradually adopted in 
I other countries ; where however the uncertainty of authority 

appears to he a weak point. 
I I have spoken before of the value of the materials with 

I which our Case-law furnishes us^'. That these materials 
' require to be very much diminished in bulk, aa well as 
I generalised in form, ia I think generally admitted. But 
; I doubt whether they would be advantageously reduced to 
j the rare cases which, as I understand the law of Prussia, 
I would come before its legislative commission or "Chief of 
Justice," Nor do the individual difficulties whereby the 
I Prussian machinery ia set in motion appear so likely to 
I produce comprehensive legislation as the general view of a 
number of cases. All these considerations seem to point to 
a retention of our Case-law and our system of reporting, but 
subject to an authoritative periodical digest. By this I do 
not understand a mere collection of the "headnotes" of 
cases : but a deHberate review of all the judgements reported 
in the period, resulting in the elimination of all unimportant 
cases, in the clearing away of all particular circumstances, 
and in the extraction of general rules, arranged according to 
the clauses of the Code, Alter such a Digest of Case-law 
has been made, juat aa in the first instance of the Digest 
preliminary to the Code, any reference in Court to its con- 
stituent materials should be, if not prohibited, at least 
strongly discouraged "'. To secure a sufficient amount of 
generality and a diminution in bulk, it would be desirable 
not to fix too short a period : not less for instance, than five 
J. years. 

Such a transformation of Case-law into matter, statutory 
in form if not in enactment, would certainly be a possible, 
though as certainly a very responsible, undertaking. By 
no one could it be better performed than by our j 
" Above, pp. 364, 5. "' Above, p. iJ! 
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tbemseives, and it is probable that this would be regarded, 
by a sufficient number of the judges, as an a,greeable 
variation of their labour. In any case, it might be very 
advantageously left to a judge to reject, at the end of each 
year, such reported cases of bia own decision as appear 
to him unnecessary to be retained. The tendency to over- 
reporting, which is natural and excusable enough, would be, 
in this manner, subjected to some check, or, at least, cor- 
rective. 

The views here expressed do not contemplate any new 
legislative power, nor the giving to Caae-Iaw any greater 
authority than it at present possesses. Proposals for dis- 
tinctly new legislation to fill up the lacmtae observed in 
practice", would come with great effect and much benefit 
from such a body of Case Digesters as has been suggested, 
but would need to be enacted in the usual way. 

Nor, to conclude, is any permanent provision of this 
kind essential to the scheme of Codification. That stands on 
its own merits, which almost every civilised nation has prac- 
tically acknowledged ; for, even in the moSt imperfect carrying 
out of the scheme, they have far outweighed the troubl 
that must be taken and the slight disturbance of eatabliaht 
ideaa that may be caused. 



I 





m 


^P GENERAL INDEX. ^^H 


■'Action" aaed lo iaelnde forbear- 


BaniX^t 91 


ance 115 






164 


123 


<c 63-64 


— his definition of a state 161, 


aequitai, of Austin 243, 364 


163 


— of tlie Bomana 365—8 






— his definition of law 106, 109, 


— as laxamtnlam juris 370, 371 


113, 114, 121, 132, 128, 171, 


— naluroii". 371, 372 


172 


ambigtiitj in "jui," "recht," 


Bracton 306—308 


"droiC'&o. 23, 87, 69 


— his definition of law 98 


— " BOTereignty " 173— 6 


Britton 309, 310 


AmpWotionies 178 




analogies in Judicial decision 251, 


Capito, hieaecoTint of lex 29—31, 98, 


352 


111, 112 


~ competition of oppoaite 252— 


case-law a better term than '■ judi- 


254 


ciary "214 


Anglo-Baxoa ideas of law 61, 62 


- not to be identified with W- 






Aiiatotle on law 98, 99 


— its special characteiietics Ft. 




2ch 5 


1S2, 164. 166 


— t d ntagea and disadvan- 


OMCiniiia 62 


t g It ach. 6 


assembly, early popular 163, 1S3, 


— am nfe h Romans 216—222, 


1G9, 160 


21,4 ii5 




— a th ty of modem 223— 


Austin, effect of liis nork on etndents 


226 264 


i, 5, 105 


an t n Ugis ceeaat Ux ipaa 


— his definitiou of law 104 and 


ad6 J) 51 


ch. 12 


ChrysippuB, his definition of law 96 


— practical objecjions to bia fiew 


Cicero _ _ _ 99, lOO 


of rigbt and law 78, 79, 93, 


— hia ju8 gentium 367, 368 


94, 141, 165-168 


citations, law of 297, 298 


authority, common, essential to a 


" eivE law " 173, 288, 335—367 


Btste 157 


codification, Austin on 380 


■t^WB^In &e. 167 


— objections to 881 


"aye" 64 


— ondorol)it«tof382,983 


t 


^^^^1 



r 


SSlJ GENERAI 


^^^^H 




codificatioa, total or partial 3S4, S86, 


Oapito, Chrysippua, Cicero, Demo- 




391 


BtheneB, Grotius, Hobbes, Hooker, 




— muBt bs preoadedbj a Digest 

3S5, 386 

— proyiBionBto follow 392—394 


MonteBC[uian, Papinian, Paulns, 
Ulpian 






Coke 312—314 


dema 65, 91 










135 


'■detErminateBource"oflaw, 133,138 




- ■■ direct "or" circuitous "13G 


Digest, formation of a complete 386 




'■common law" 70—76 


—390 




comMiM droit 72 


— of case-law, provision for fu- 




competition of oppoBile analogies 


ture 303, 394 




2S2-254 


Si*7,, deriTationoteO, 61 




caniUrejura22, 290, SSX 


— early usage of 49 




Conquest, oar Btartlng-point for mo- 


disuse, effect of 281, 320, 321 




dem English law 300 


<fom, do7«-< 64, 63 




«>wfMi« utentium 27B, 276, 329— 


domtuee, 67 




331 


doai'boc 65, 92 






droit and tort 86, 87 










193, 329—331 






context BS a means of Interpretation 
233 


— of Emperor 219 

— annual, when first issued 347, 




comioil, early 153 


348 




custom ■' general," "particular" *c. 


— distinct second, qnestionahle 




318-320 


349, 350 




— what, is law 331— 334 


— '■ perpetual " 350 




Customary law, Austin's theory of 


— summary as to 351, 352 




166, 167, 326—329 


Edward (Confessor) laws ol 71, 72, 




— — Savigny and Holland on 


303-5 




333, 33i 


— the First, his attempt to oodi^ 




— — Eoman, scanty informa- 


EoglisU law 310 




tion on 273 






— — Boman, theory of 274— 


244 




276, 280, 281 


— as a matter ot Interpretation' 






236—238, 342- 2U, 36Q 




280 






— — Enghsh, theory of ex- 


— aa = Hale's "reason of the 




amined 816—318 


thing " 244—246 




— — present state of English 


— "natural "371, 372 




and Continental 321—323 


— in juridical BeDse,deflned37«l 




— — and early Conct practice 


— English, history and definiliaB 




confused 325 


of 373— 378 
etymology, use ot in defining law H 






ex voH facto character of "iudi- 




decreta'ot Emperors 219 


oiarykw"267— 269 




definition of law, unconscious 13 






— — conscious 95. 100 


fat 45, 48 




— — fault of strict logical 12, 


familiae emptor, formula of 19 
family as thermit of association 14t 




13 




— — fault of mere philosophi- 


149, 150 




cal 13, 15 






definitiona of law, particular, see Ari- 


— why not a state 146—146 


L 


Btotle, AnBtiji,Blac]iBtone, Braoton, 






GENEKAL INDEX, 



FleU308 

fola-riht, 73, 74 

"form" oflaw 198—200 

formuiae Eoman, introduction of 3i7, 

ling of traditions of 



GainB 2, 102, 104, 224 explained 33 

— S6 
general opinion, what 136 
"generftlitj" oflaw 111^113 
i/emi 148 

'gent^B in the phraaBjiu gentium 364 
(ilanrille 301—303 
Greek names for law, Bummary of 

57,68 
Grotias, object and contents of bis 
De Jure Belli ao Pacia 101 

— liis definition of law and right 
101—104 






103 



g of 5; 



I 102, 



'■Toltmtary " law 127, 128 

— compared with Hobbes and 

Btackstone ib. 

Hale 314 

— hia oonstituenta of the " com- 

mon law" 227-229 
Hellenic Jiteratm^ as to law 41 
historical school of jurists 3, 7 
Hohbaa, his definition of law 104, 

12S 
"honest" 118. 119 
Hooker, his definition of law 107 

"imperfect" laws and obligations 

137 
Imperial constitutions 219 — 221 
independence, what essential to a 

state 157, 1S8 
lodian village commanitiea, 154, 155 
inetegantia 319 
instinct 110, 111 
iDBtitational works, Koman 298 

— — English 311— 315 
International law, name of 180, 181 

— defined 177 

— not confined to Christian 



International law, opinions of modem 
jurists on 181—185 

— function of teit-book writers 

as to 337 
Interpretation " anthoritative {an- 
thentio)," "nsnal" and 
"doLtrinal" 218, 231, see 
addendum 

— modes of 231-2311 

— means of 233—236 

— gonume and 



— Bponoua, m Eoman law 240, 

241 

— in English and Continental 

341, 243 
intrinsic merit as a means of Inter- 
pretation 234, 235 
Intultioniem 119, 120, 125 
" ita jju ealo" 19 

jubere, derivation of 17 
jwlex 20, 31 
judges, early 154 

judicial decision, Hale's grounds of 
227-239, 344 

Judiciary law, what 314—216 

— Austin's account of 347— 249 

— character of its makera 355 

— manner in which it is made 

256 

— character of when made 269 — 

jurgare 24, 25 

Juriepradence 1 

jurists, historical and analytical 3 

Jia notjussuui 16, 17 

— derivation of 17, 18, 21 

— early usage of ib. 

— feci (Gaiufl 4. 16) 25 

— in sense of right 32—26 

— ambiguity arising from double 

meaning of thia and similar 
words 23 
pmdentibue composiCum" 



— civile 285—8, ; 



1 398 


GENERAL INDEX. ^^^^^| 




Lftw " Common," hiatorj of pfanll 




367, 358 


70-74 






— — modera meanings of 74 


1 


OlassiEal jnristB 358, 369 


Laws of Edward the Confeaaor,-, 


I - 


— of Eomana, not Interna- 


William the Conqueror and Hanrj 


1 


tional Lsw 180, nor an Ab- 


I. 71, 72, 303—306 


1 


atractum 360 


Ugare, Ugalum 33 — 35 


1 




Ugei regiae 38, 92 


■ 


tification with jus naturae 


Ugii actione, 285 




360—363 


legialation, origin of 162 


jaat, Anstin's meamng of 26 


Lex, Capito'B aoconnt of 29—31 


Mtus 


26—28 


— form of passing 30, 39 


jnitaposition of elementa of a state 


— derivation of word 31, 82 


150 




— early use of word 3a— 38 

— jBancipi 36, 37 


.pl«CJ 


47, 49, 69, 92 


rtfkO* 


15B 


— pithlUa 32—34, 37, 38 

— =a body of law 39, 40 


%u, 


Ac. derivation of 87, 68 


leguni doctor 40 
Littleton 311 




hiBtorv of word 68—70 


laMit 68 




Law, 


definition of, by Austin 104, 


Looke on enpreme power of the 




106, 135—138 


people 171 




dertvatioa of word 67 


— on the sanction of opinion- 


— 


names of eipreseing faot or 
mode of enactment 92, 93 


190, 191 










16 


Maeao-Gothic 59 










90-93 


154, 155 




its origin in a eam.b!nation of 


Vtandala of EmperorB 219 




fsmilies 151 


"modes in which law begins and 




its general object 188, 189 


ends "198 






Montesquieu, his definition of lair 




not mere order 106 


107 


— 




moriit and moralis, meanincr of 101 




StraotionB 10(J-109 


103 




of animals other than man 


moral rectitude 80, 61 




109—111 


— standard 80, 81, 80, 103, 103 




of nature acoordinK to Ulpian 


— sanction (Austin's) 138, 139 




110, to Auatin 117, to cer- 


motive llfi 










to Grotius 120, 121, to 


law 124—126 




Hobbefi 121, to Bkckstone 
121. 12a 




Law o£ God why not law in the or- 
dinary senao 129—131 
LaWpoBitivB-131. 132 


"nation" or "state" 141, 142 
sii^w 66, 67 
•'o^t 61, 53 
tiiios 52—66 

— Pindar on 64 

— derived from ^>«o. 55— 57 


Law of a state defined 172 
— civil or municipal 173 

L 193 




international 177, 178 




k 


of honour and f aabion 193—5 


Opinion, aancaon of 189 — 182 



^^^^^p 


^ 


^^^^^^B GENERAL INDEX. V 


'~ FapInioD, his deGaition of law 97 


Bight and Wrong 85, 86 


Panlua „ „ „ 118 


Bight and rights, Austin and Black- 


peregriTii 341, 342 


atone on 77-79 
Eights of PersonB and Things, origin 
of phrase 24 


pMloflophical law of nature 1 17—119 


Plato on law 98 


Kight = Law 87— 89 


political aaaociation, general coutse 

of 149 
popular aasembl? 162 


— " subjoctive" and " objeotiTe" 
89 
riht, rebt 81. 82 


'■positive"lawl31, 132, 136 


&ctK6s 84 

Eoman law, use of its studr 1—3, 


-EtrictljEO called" 136 


— — moral rulflB 137— 140 


5.6 


Praetor Urhamis 344 


mle, Blackstone'a interpretation of a 


— theseeonasiS 


112, 113 


— ■'yere^nHs"345, 346 






Sanotiong 132—134 


— practical appUcation of 249, 


— physical 122, 133 


250 


— less obvioas 168, 169 


promnlgation 213 


— of opinion 189— 192 


"pioaiiilged and anpromnlged " law 


Sarigny on original law 161 


213, 269 


— onlnterpretation 230— 235 




— onjueg™(i«m340, 341 


orgaR of the people 274, 326 


Bohemeofthiflworke— 9 


— diBtioftnislied from patronl 


scTiptum (jua) and non acriptum 267, 


2S2, 284 


3G8 


— pontiffs the first 284 


— meaning of, according to Ger- 


— as professorH 288— 290 


man jurists and Austin 268, 


— aBjurameondi(or«3 290, 291 


269 


— licenaed 293— 295 


— that meaning discussed 270- 


— nnder Hadrian 295— 297 


272 


— later 297, 298 


— GlanviUe's nse of the antithe- 


— in the Digest 298, 299 


BiB 302-6 




Shield of AcMUbs, trial scene in 49, 


212 


50 




"s!iiglUar"!Bw319, 336 


raihu 79, 80 


Social Contract or Compact 142—144 


Tojah 82 




ratio legis 233, 234, 250, 261 


phrase 197-199 


"reaaonofthetMug," Bale's 2i4— 


— fault of nlaBsification by 204 


246 


-210 


rectus 63 




Tegere, rex bo. 82, S3 


stone &o. on 235—238 


Tegiae leget 38, 92 


— — Austin on 238—240 


Ttiht, reich. recke 82, 83 


— — history of 240— 242 


Topealing statates 137 


"state "or "nation "111, 142 


resjudieata 216, 217 


— essentialB of 143, 144, 157. 


TMcHpta of Emperor 220—222 


158 








statute law, English 202—206 


rice (rie) 84 

Bight, derivfttion and original mean. 


— juridical meaning of 210-212 


»««a 91 


ing of word 79— 82 


ataunforde 311 


— relation of word to rex (So. 


Stoic idea of law 96, 99, 100, 106 


82—84 


subordinate political society 149 


L 


, 



400 



GENERAL INDEX. 



synthetio method of jurisprndenoe 3 
sovereign, ambiguous meaning of 
173—176 

— derivation of 160 
sovereignty, genesis of 168 — 160 

— not universal nor original 154, 

160 

— not necessarily sole 169 

— subdivision of 162 

testamentum per aes et Ubram 36, 36 
Teutonic names of law, summary 

76,76 
text-books, contents of 266, 267 

— first Roman 291—293 
text-book law, " unwritten " 324 
text-book writers, function of modem 

336—339 
O^fuSi derivation and meaning of 42 

—46,48 
BifuffTes 43, 47, 48, 49 



Objures 46 
eefffios 48, 55, 67 

Ulpian, his definition of law 98 

— his law of nature 110 
unconscious definitions of law 13 — 

16 

— — summary of 90 — ^93 
UtiHtarianism 123, 124 

valgus, varus 84 

village communities (Maine) 156, 156 

vrijina 84, 86 

witoth 69 
wraikws 85 
tfyrenc, vmncle 86 

Wrong, derivation and original 
meaning of 84, 85 

Year-books, early 307, 308 



mtft^M 


INDEX TO AUSTIK 1 


For the convenience of Btndents of Austin, I have added a V 


table of reference, from the passages of his JnrtsprHdence which I H 


have cited, to the present work. Column A represents the 1 


paging of the third edition of the JuriBprudence, the number of H 


the lecture being indicated by Roman numerals. The frag- H 


mentaiy matter at the end of the lectures is headed "T. it N." 1 


(Tables and Notes). Column C gives the page of thix book. 1 


A 


c 


A 


C 


A 


c 


Prtfiiet 




V 




218 


HI 


1—22 


6 


171,2 


251 


214 
216 


10» 
111 


1— 11 


362 


172,3 


109 


217 


107 


S 




174 


189 ' 


218,9 


122 


Outline 




174,5 
174,5 


137 
138 


219, 2» 


137 


38 


319 


175 


136 


TI 




a 


198 


177 1 140 








177,8 IM 


a.n, 2 


184 


1 




178_80 


117 . 


237 


146 


SB 
88,9 
89 

» 
90 

W 

98 
W,7 

S7 

S8 
100.1 

ua 


125 
132 
IM 
109 
371 
212 
138 
113 
113 
2M 
137 


ia2.3 


136 i 


239,40 


149 


183 
184 

184,5 


I3« ' 

137 1 


240 
241 


ISl 
174 

Me 

U7 


IBC 

Vfl 


137,8, 

ixs-tS 

IM 
184 


2U 

249 
243,4 


IM 
US 


1W.» 


184 




U» 


198,9 


138 

139 


344 
245 


IM 
IM 


^ ll 201 


139 
3K\ 


in 


143 

im 


n 


' 3M 


137 




IM 




IM 


2M 


IM 


W«,7 


117 212 


UW 




3W 


ua 


12* ' 


HI 


nt,» 


U» 


1& ■ 


J 



402 



INDEX TO AUSTIN. 



A 


C 


A 


C 


A 


C 


268 


• 

174 


623,4 


133 


XXXT 




258—61 


176 




134 


569 


369 


270 
273 


140 
164 


xxvni 




672 


362 

348 




170 


526,7 


197 


573 


342 


274 


140 


628,9 


269 




348 


276 


171 


630—3 


202 


674 


342, 3 


276 


26 


635 


204 




7 ^^ 

364 


287 


144 


637 


136 


675 


343, 4 


307-35 


144 


638 


206, 7 


677 


364, 5 
343 


XTT 




XXTX 






364 


366, 6 


137 


542 


30 


679—81 


344 


7 


168 




213 


680 


363 


XIV 






269 


582,3 


369, 60 


377 


116 


542,3 


212 


683 


368 


378 9 


146 


543,4 


213 




361 


%^ • Vf V 




646 


266 


584 


362 


XV 




546, 7 


306 








647 


303, 6 


xxxn 




396 


364 


548 


7 

211 


589 


362 


XVI 




548,9 


215 


692 


369 


408 


77 


XXX 




XXX NT 




xvn 




561 
662 


327 
318 


594, 6 
696 


364 
364,6 


412 


77 




319 


697 


366 








321 


697,8 


243 


XVIII 




553 


166 


699 


169 


419 


77 




319, 20 




239 


421 


77 


654 


166 




243 




81 




197 




250 


421 


16 




216 




3(9 




26 




329 


600 


370 


428,9 


116 


555 


197 


600,1 


371 








329 


601 


245,6 


XTX 




666, 6 


227,9 




» 






666 


331 


XXXTV 




433,8 


115 


667,8 
668 


270 
276 


605 


342 


XXTT 
463, 4 


26 


669 
660 


330 
327 


XXXV 




7 






330 


610 


348 


XXTTT 




561 


329 


611 


208,9 




4 ^% M 


562 


222 


612 


208 


470,1 


134 




287 


613,4 


209 


vy^^ww 




563 


291 


616 


217 


XXVII 






314 


616,7 


210 


522 


169 


564 


222 ■ 


617 


208 













i 






INDEX TO 


AUSTIN. 




403 


A 


C 


^ 


C 


A 


c 


61B 


370 


660,1 


262 


690-8 


224 


619, 20 


210 


661 


263 


692,3 


386 




377 




253 




391 


632 


208 






6D4 


39I1 


623,4 


209 


xxxvm 




696 


247 






663 


257 


700—3 


381 


XXXVI 




6b4 




702 


4 


632 


264 


666 7 


256 


703,4 


382 


634 


370 




378 






635 


374 


667 


287 


XLII 




636 


377 8 




S36 


737 


89 


639 


36o 


XXXTX 








640 


378 
370, 3 6 


670 
671 


214,5 
247 


XLIV 

778, H 


356 


XXXVII 




672 
673 3 


248 
266 


T. AN. 




641 


211 


67d 


257,8 


052, 3 


6 


642 


247 




264 


961,2 




643 


247 J 


674 5 


259 




645 


234 




261 






646 


247 a 


676 


248 


1024^-6 


23y 


647 


248 




257 


1026 


239 






677 


260 


1038 


232 


648 


347,8 


677,8 


259,60 


1029 


240 


64S, 9 


262 


679 


247 


1030 




651 


248 


680 


347, S 


1036—40 


251 


652 


261 


681 


363 


1040—54 


351 


GS4 


253 






1056—74 


380 


654,5 


223 


683 


248 


lOflO, 1 




655 


229 


6SS 




1062, 3 


388 




245 


6B5— 8 


381 


1070, 1 


392 




326 




249 


1071,2 


386 


655, 6 


237 




263 


1129 


384 




239 


686, 7 


245 


1129—87 


380 


656 


241 

387 


687 


254 

263 


1130, 1 


884 


6E7 






381 






658 


137 


689—98 


381 




1 












1 



ADDENDA. 

P. 10, in list of books. Bivier. Introduction Historiqne au Droit Bomain. 
Nonvelle Edition. 1881. 

P. 224, note 37, adfinem. In Austria the direct prohibition of reference 
to a previous judgement, contained in the Burgerliches Gesetzbuch (Einleit. 
§ 12, cf. the Prussian Einleitung § 6) has been still more distinctly modified. 
The Plenarentscheidungen of the supreme Court are binding precedents, 
and the Jvdicateribtich, since 1872, is an official record of them. 

P. 231 adfinem, Savigny's classification of '* Interpretation'' is generally 
copied in the German Lehrbiicher. The ideas, however, connected with his 
terms seem to be somewhat modified by recent practice. " Usual" interpre- 
tation may be now nearly identified with "Praxis," and that with the run 
of recorded decisions. ** Doctrinal'* interpretation (Wissenschaft) relies on 
the authority of text-book writers. Both are included under the term 
JurUprudenz. 

P. 290, 1. 21. Jurum, I take Dr Kennedy's authority (Lat. Gr. p. 62) 
for this genitive. I believe MSS. of Plautus read jurium, but I cannot see 
any reason for the t. 
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and others; accompanied by an abridged Translation of the 'Texl, 
by W. Wheweu., D.D., late Ma.stcr of Trinity CoUege. 3 Vols. 
Demy Octavo, ni. The translation separate, &r. 

Selected Titles from the Digest, annotated by Bryan 
Wai-KER, M.A., LL.D. Part I. Mandati vel Contra. Digest 
xvif. I. Crown Svo. s'- 

Fart II. Be Adqnirendo rerum dominio, uid De Adqulrenda 
vel amittenda Possesiione, Digest XLl. i and 1. Crown gvo. 6j. 

Part III. De Condictionibns, Digest xii, i and 4 — 7 and 
Digest xiu. 1—3. Crown Svo. 6j. 

Cambridge IVare/iouse, Ave Maria Lane. 
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HISTOEICAL WORKS. 
The ArohitBctnral History of the University of Cambriclge 

and of the Colleges of Cambridge ami EtQti, by the late Professor 
Willis, M.A., F.R.S. Edited with large Additions and a Con- 
tinuation to the present time by John Wilus Curk, M.A., 
formerly Fellow of Trinity College, Cambridge. Four Vols. Super 
Royal 8vo. ^6. 6j. 

Also a limited Edition of Ihe same, consisting of 1 20 numbered 
Copies only, large paper Quarto i the woodcuts and steel engravings 
mounted on India paper; of which 100 copies are now offered for 
sale, at Twenty-five Guineas not each set. 

The University of Cambridge from the Earliest Times to the 

KoyaUn)unctlonsofi53J. BvJ.B.MullIngbb, M.A. Dem»8vo.Hi. 

Part II. From the Royal Injunctions of ij.15 to the Accession of 

Charles the First. Demy 8vo. i8j. 

History of the College of St John the Evangelist, by Thomas 
Baker, B.D., Ejected FeUow. Edited by John E. B. Mayor, 
M.A., Fellow of St John's. Two Vols. Demy 8vo. 14^- 

Scholae Academicae : some Account of the Studies at the 
English Universities !n the Eighteenth Century. By Christopher 
Wordsworth, M.A. Oemy Octavo, los. %d. 

Stndies in the Literary Relations of England with Germany 

in the Sixteenth Century. By C. H. Hebford, M.A. CroivnSvo. pt. 

Life ana Times of Stein, or Germany and t^aasia in [be 

Napoleonic Age, by J. R. Seelev, ftl.A. With Portraits and 
Maps. 3 vols. Demy 8vo. 30j. 

The GrowUi of English ladastry and Commerce, By W. 

Cunningham, B.D. With Maps and Charts. Crown 8vo. lu. 
Chronological Tables of Greek History. By Carl Peter. 

TranslaledfromtheGermanby G.CiiAWNER, M.A. Demy 410. 10/. 

of Roman History. By the same. {Preparing. 

Travels in Northern Arabia in 1876 and 1877. By Charles 

M. Duur.HTY. With Illustrations. Demy 8vo. [/n the Fi-ess. 
History of Hepal, edited with an introductory sketch of the 

Country and People by Dr D. Wright. Super-royal 8vo. lOj. td. 
A Journey of Literary and Archaeological Research in Nepal 

and Northern India, during the Winter of 1884—5- ^7 Cecu. 

Bendall, M.A. Demy Rvo. lOJ. 

MISCELLANEOUS. 

Kinship and Marriage in early Arabia, by W. Robertson 
Smith, M.A., LL.D., Lord Almoner's Professor of Arabic ia the 
University of Cambridge. Crown Svo. ■js. 6d. 

Statutes for the University of Cambridge and for the Colleges 

therein, made, published and approveiT (1878— 1881) under the 

Universities of Oxford and Cambridge Act, 1877. Demy 8vo. i6j. 

Gradnati Cantabrigienses : sive catalogue cxhibens nomina 

eorum quos ab Anno Academico Admissionum MDCCC usque 
ad octavura diem Octobris MDCCCLXXXIV gradu quocunque 
ornavil Academia Canlabrigiensis, e libris subscription um de- 
sumptus. Cura H- R- LuARU, S. T. P, Demy Svo. 12s. dd. 
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A C&talogne of Ancient Marbtea in Great Britain, by Prof. 

Adoli' MiCHAELis. Translated by C. A. M. Fbsnell, LiU.D. 
Royal 8vo. Roiburgh IMotocco back). £.1. v. 
From Shakespeare to Pope. An Inquiry into the causes 
and phenomena of the Rise of Classical Poetry in England. By 
E. GossE, M.A., Claik Lecturer in English Literature at Trinity 
College, Cambridge. Crown 8vo. 6j. 

The Literature of the French Renaissance. An Introductory 
Essay. By A. A. TlLLEV, M.A., Fellow and Tutor of King's 
College, Cambridge. Crown 8vo. (<s. 

The Despatches of Earl Gower, English Ambassador at the 
court of Versailles from June 1790 to August 1J91, to which are 
added the Despatches of Mr Lindsay and Mr Monro. By Oscar 
Browning, M.A. Uetny 8vo. ijr. 

Rhodes in Ancient Times. By Cecil Torr, M.A. With 
six plates. lar. (<d. 

The Woodcnttera of the Netherlands during the last quarter 

of the Fifteenth Century. By W, M, CoNWAY. Demy 8vo. iOJ.6rf. 

Lectures on Teaching, delivered in the University of Cam- 
bridge in the Lent Term, 1880. By ]. G. Fitch, M.A., LL.D. 
Cr. Kvo. New cd. jj. 

A Grammar of the Irish Language. By Prof. Windisch. 
Translated by Dr Ndrman Moure. Crown 8vo. 71. (id. 

A Catalogue of the Collection of Birds formed by the late 
UUGii Edwin Strickland, now in the possessioii of the Univer- 
sity of Cambridge. ByO. Salvin, M.A., F.R.S. /i. u. 

Catalogue of the Hebrew Manuscripts preserved in the Uni- 
versity Library, Cambridge. By Dr Schiller-Szinesst. 91. 

Catalogue of the Buddhist Sanskrit Mannscripts in the Uni- 
versity Library, Cambridge. Edited by C. Bendall, M.A. \zi. 

A Catalogue of the Manuscripts preserved in the Library 

of the University of Cambridge. Demy 8vo. j Vols. lor. eaci. 

Index to the Catalogna. Demy Sro. las. 
A Catalogue of Adversaria and printed books containing 

MS. notes, in the Library of the University of Cambridge, jr. fid. 

The Illuminated Manuscripts in the Library of the Fitz- 

william Museum, Cambridge, Catalogued with Descriptions, and an 
Introduction, by William George Sbarle, M.A. is.bd. 

A Chronological List of the Graces, etc. in the University 
Registry which concern the University Library, is. 6ii, 

Catalogus Bibliothecee Bnrckhardtiante, Demy Quarto. 5^. 

Statutes of the University of Cambridge. 3J. 6if. 

Ordinances of the University of Cambridge. 71. 61I. 

Trusts, Statutes and Directions affecting (t) The Professor- 
ships of the University. (1) The Scholarships and Priies. {3) Othei 
Gifts and Endowments. Demy 8vo. $s. 

A Compendium of University Begnlations. Demy Svo. 6s. 
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General Editor: J. J. S. PEROWNE, D.D., Dban of 

Frtekbokough. 

"Il is clifiicuH to commend too highly this excellent series, ihe 
volumes of which are now becoming numerous. "^Cjdjfii'iJB. 

"The modesty of the general title of this aeries has, we believe, 
led many to misunderstand its character and underrsCe its value. The 
books aie well suited for study in the upper forms of our best schools, 
but not the less are they adapted to the wants of all Bible studenu 
who are not specialists. We doubt, indeed, whether any of the 
numerous popular commentaries recently issued in this country will be 
found more serviceable for general use." — Academy. 

"Of great value. The whole series of comments for schools is 
highly esteemed by students capable of forming a judgment. The 
books are scholarly without being pretentious; information is io given 
as to be easily understood."^ — Sword and Trswd. 

Now Ready. Cloth, Extra Fcap. Bvo. 
Book of Joshua, By Rev. G. F. Maclkar, D.D. With 

Maps. IS. 6ii. 
Book of Jndges. By Rev. J. J. Lias, M.A. jj. 6d. 
First Book of Samuel. By Rev. Pro£ Kirkpatrick, M.A., 

With Map. 31. 6d, 
Second Book of Samuel. By Rev. Prof, Kirkpatrick, M. A., 

With 2 Maps. 3J-. 6d. 
Book of Job. By Rev. A. B. Davidson, D.D. $s. 
BookofEcclesiasteB. By Very Rev. E. H. Plumptre, D.D., 

Dean of Wells, s^. 
Book of Jeremiah. By Rev. A. W. Streank, M.A. 4^. 61/. 
Book of Hosea. By Rev. T. K. Chevne, M.A., D.D. $s. 
Books of Obadiah and Jonah. By Arch. Perowne. 2s. td. 
Book of Micah. Kev, T. K. Chevne, M.A., D.D. u. 6i. 
Books of Haggai and Zechariah. By Arch. Perowne. %s. 
Gfospel according to St Matthew. By Rev, A. Carr, M.A. 

With 1 Maps. ii. erf. 

Gospel according to St Mark. By Rev. G, F. Maclear, 

UD. With 4 Maps. II. ba. 

Gospel according to St Luke. By Arcbdeacon Farrar. 

With + Maps. 4J. 6rf. 
Gospel according to St John. By Rev. A. Plummer, M.A., 

D.D. With 4 Maps. 41. hd. 

Acts of the ApoBtles, By Rev. Professor Lumbv, D.D, 

With 4 Maps. 41. hd. 
Epistle to the Romans. Rev. H. C G. Moule, M.A. 3J. hd. 
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First Corinthians. By Rev. J. J. Lias, M.A, With Map. 2j. 
Second Corinthians. By Rev. J. J. Lias, M.A. With Map. 2s. 
Epistle to the Hebrews. By Arch. Farrar, D.D. y. bd. 
GeneralEpistleof St James. By Very Rev. E. H. Plumptre, 

D.D. IS. Ud. 
Epistles of St Peter and St Jude, By Very Rev. E. H. 

Plumptre. D.D. u. hd. 
Epistles of St John. By Rev. A. Plummer,M,A., D.D. 3J.6rf. 

Prtparing. 
Book of Genesis. By Very Rev, R. Pavne Smith, D.D. 
Books of Exodus, Numbers and Deuteronomy, By Rev. 

C. D. GiNsiiLRo. LI..D. 
Pirst and Second Books of Kings. By ProC Lumbv, D.D. 
Book of Psalms. By Rev. Prof, Kirkpatrick, M.A. 
Book of Isaiah. By Prof. W. Robertson Smith, M.A. 
Book of Ezekiel. By Rev. A. B. Davidson, D.D. 
Epistle to the Qalatians. By Rev. E. H. Perowne, D.D. 
Epistles to the EphesiauB, Fhlllppians, Colossians and 

I'liilomon. By Rev. H. C. G. MoliLE, M.A. 

Book of Revelation. By Rev. W. H. Simcox, M.A. 
THE CAMBRIDGE GREEK TESTAMENT 

FOR SCHOOLS AND COLLEGES 

wilh a Revised Tejit, baaed on the most recent critical anlhorilies, and 

English Notes, prepared under the direction of the General Editor, 

J. J. S. PEROWNE, D.D., Dean op Petekdorouuk. 

Qospel according to St Matthew. By Rev. A. Carr, M.A. 

Wilh 4 Maps. 41-. fir/. 
Gospel according to St Mark. By Rev. G. F. Macleah, D.D. 

With 3 Maps. \s. dJ. 

Gospel according to St Lnke. By Archdeacon Farrar. 

With 4 Maps. (,!. 

Gospel according to St John, By Rev. A. Plummkr, M.A. 

With 4 Maps. 6s. 

Acts of the Apostles. By Rev. Professor Lumbv, D.D. 

With 4 Miips. bs. 

First Epistle to the Corinthians, By Rev. J. J. Lias, M.A. 

Epistle to the Hebiewa, By Arch. Farrar, D.D. 

[/n the Presi. 

Epistle of St Jamas. By Very Rev. E H. Plumptre, D.D, 

[ Prtparittg. 

Epistles of St John, By Rev. A. Plummer, M.A., D.D. 41. 
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THE PITT PRESS SERIES. 

ADAPTED TO THl USE OF STUDENTS PREFARIHO 
FOR THK 

UNIVERSITY LOCAL EXAMINATIONS, 

AND THE HIGHER CLASSES OF SCHOOLS. 

L GREEK. 

Sophocles.— OedipuB Tyrannus. School Edition, with Intro- 
duction and Commenlaty by R. C. Jzbb, Litl.U., LL.D. Pro- 
fessor of Greek in llie University of Glasgow. Fries 41. bd. 

The Anabasis of Xenophon. With Introduction, Map and 

English Notes, by A, Prbtor, M.A. Two vols. Prite -js. dd. 
Books I. III. IV. and V. By the same Editor. Price 

ij. each. Books II. 'VI. and VII. Prin ■is. &/. each. 
Lnciani Somnium Charon Piscator et Da Lactn. By W. E. 

Heitland, M.A., Fellow of St John's CoUege, Cambridge. 

Price 31. dd. 

igesilana of Xenophon. By H. Hailstone, M.A., late 

Scholar of Pelethouse, Cambridge. Price u. dd. 

Aristophanes— Ranae, By W. C. Green, M.A.,lateAssistant 

Master at Rugby School. Price 3^. dd. 

Aristophanes— Aves, By the same. New Edition. 3J. bd. 

Aristophanes— PlutuB. By the same Editor. Price jx. ^d. 

Euripides. HercnlsB Furena. With Introduction, Notes 
and Analysis. By A. Gray, M.A., Fellow of Jesus College, Cam- 
bridge, and J. T. HUTCHINSON, M.A,, Christ's College. Ni;w 
Edition with additions. Prite 11. 

Enripides, Heracleidffl. With Introduction and Critical Notes 

by E. A. Beck, M.A., Fellow of Trinity Hall. PrUe y. dd. 

Plutarch's Lives of the Gracchi. With Introduction, Notes 
and Lexicon by Rev. H. A. Holden, M.A., LL.D., Esaminer in 
(Ircek to the University of London. Prici 6s. 

Plutarch's Life of Sulla. With Introduction, Notes, and 

Lexicon. By the Rev. H. A. Holden, M.A., LL.D. Price 5j. 

n. LATIM. 

P. Vergili Maronis Aeneidos Libri L— XII. Edited with Notes 
by A. SlDGWlCK, M,A., Tutor of Corpus Christi CoUegc, Oxford. 
Price IS. M. each. 

P. Vergili Maronis Georgicon Libri I, II. By the same 

Editor. Price -is. 

Qai lali Caesaris de BeUo Gallico Comment. I. II. III. With 
Maps and Notes by A. G. Peskztt, M.A, Fellonr of Magdalene 
College, Cambridge, Price 31. 

Comment. IV, V,, and Comment. VII, Pria is. each. 

■ — Oommeiit. VI. and Comment. VIII. By the same 
Editor. Prict is. 6d. each. 
London: Cambridge Warehouse, Avt Maria Lane. 
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Quintna Cnrtina. A Portion of the History (Alexander in 
Indio). By W. E. Heitland, M.A. and T. E. Raven. B.A. 
With Two Maps, Price 31. 6d. 

U. T. Ciceronis de Amicitia. Edited by J. S. Reid, Liti. D., 

Fellow of Gonville and Cams College. Revised edilion. 31, &/. 

M. T. Ciceronia de Seneotate. By the same Editor. 31. bd. 
M. T, Ciceronis Oratio pro Arehia Poeta. By the same 

Editor. Revised edition. Prict is. 

H. T. Ciceronis pro L. Comelio Balbo Oratio. By the same 

Editor, Prue ii. 6d, 

M. T. Ciceronis pro P, Comelio Sulla Oratio. By the 

same Editor. Prict 31. fid. 

M. T. Ciceronis in Q. Caecilinm Diviaatio et in C. Verrem 
Actio. WithNotea hj W, E, Heitland, M.A., and H. CowiE, 
M,A,, Fellows of St John's CoOege, Cambridge. I^'ct j/. 

M. T. Ciceronia in Gainm Verrem Actio Prima. With Notes 
by H, CowiE, M.A.. Fellow of St John's Coll. Prue is. 6d. 

U. T. Ciceronia Oratio pro L. Uurena, with English Intro- 
duction and Notes, By W, E, Heitland, M,A, J¥ut 3s. 

M. T. Ciceronis Oratio pro Tito Annio Milone, with English 
Notes, &c., by John Smyth Pubton.B.D, Price ir,6d. 

U. T. Ciceronia pro Cn, Planoio Oratio, by H. A. Holden, 

LL.D., late Fellow of Tdnity College, Cambridge. Price 41, 6d. 

M. T, Ciceronis Somnimn Scipionis. With Introduction and 

Notes. EditedbyW. D. Fearman, M.A, Price ti. 
JUL. Annaei Lncani Fbarsaliae Liber Frimas, with English 

Introduction and Notes by W. E, Heitland, M.A., and C. E, 

Haskins, M,A., Fellows of St John's ColL, Cambridge. 11. W. 
P. Ovidii Nasonis Fastomm Liber VI. With Notes by A. 

SiDGWiCK, M.A., Tutor of Corpus Chiisti Coll., Oxford, it, 6d. 
Beda'B Ecclesiastical Hiatory, Books III,, IV. Edited, with 

a life. Notes, Glossary, Otiomasticon and Index, by J, E. B. 

Mayor, M.A. , and J, R, Lumby, D.D. Revised Edition. 71. 6rf. 
IIL FRENCH, 
Jeanne D'Arc. By A, de Lamartine. Edited with a Map 

and Notes Historical and Philological, and a Vocabulary, by Rev. 

A, C, Clapin, M.A., St John's College, Cambridge. 2J. 
Le Bourgeois Grentilhomme, Cora^die-Ballet en Cinq Actes. 

Par J.-B. Poquelin de Moliire (1670). By the same Editor, it. 6d. 
La Picciola. By X. B. Saintine. The Text, with Intro- 

dnction, Notes and Map, By the same Editor. IViie is. 

La Onerre. By M M. Erckmann-Chatrian. With Map, 

Introduction and Commentary by the same Editor. Price 31. 

Le DJrectoire. (Considerations sur la Revolution Fian9aise. 

Troisiime et quatriime parries.) Revised and enlarged. With 
Notes by G. Masson, B.A. and G, W. Prothero, M.A. Price tt. 
London: Cambridge Warehouse, Ave Maria Lane. 



Lazare Hoche — Par Smile de Bonnechose. With Three 

Maps, Introduction and Commentary, by C. COLBECK, M.A. is. 

Lettres sur rhiatoire de France (XIII— XXIV). Par Au- 

GUSTiN Thieerv. By GUSTAVE Masson, B.A. and G. W. 

Prothero, M.A. Price at. 6J. 
Dix AimeeB d'Ezu. IiIttq II. Ghapltres 1—8. Par Madame 

LA Baronne dk Stael-Holstein. By G. Masson, B.A. and 

G. W. Prothero, M.A. New Edition, enlarged, jyice is. 
Histoire da Si£cle de Louis XIV. par Voltaire. Chaps. I.— 

XIII. Edited with Notes by Gustavb Masson, B.A, and G. W. 

Prothero, M.A. Price is. 6d. 

Part II. Chaps. XIV.— XXIV. By the same. With 

Three Maps. Priie is. 6J. 

Part III. Chaps. XXV. to end. By the aame. aj. f,d. 

La Verre D'Ean. A Comedy, by Scribe. Edited by C. 

COLBECK, M.A, I^kl 1i. 

M. Dam, par M. C. A. Sainte-Beuvk (Causeries du Lundi, 

Vol. IX.). By G. Masson, B. A, Univ. Gallic. Priceis. 
La Suite dn Menteur. A Comedy by P. Corneille. 

With Notes Philological and Historical, by the same. Price is. 
La Jeune Siberienne. Le Lepreuz de la Cite D'Aoste. Tales 

by Count Xavier de Maistre. By the same. Price is. 
Frelegonde at Brunehant. A Tragedy in Five Acts, by 

N. Lemercikr. By Gustave Masson, B.A. Price is. 
Le Vieux Celibataire. A Comedy, by Collin D'Harleville 

With Notes, by the same. Price is. 

La Metromanie, A Comedy, by Piron, with Notes, by the 

same. Piite is. 
Lascaris on Les GrecB da XV° Siecle, Nouvelle Historiqne, 

par A. F. Villeuain. By the same. Price is. 
IV. GERMAN. 
Die Karavane, von Wilhelm Hauff. Edited with Notes 

by A. ScnLOTTMANN, Ph. D, Price 31. (,d. 
Hauff, Das Wirthshana im Spessart. By A Schlottmann, 

Ph.D., lale Assistant Master at Uppingham School. Price 31. 6d. 
Caltnrgeschichtliche Hovellen, von W, H. Riehl. Edited 

by H. J. Wolste.n HOLME, B.A. (Lond.). Price ^s. 6d. 
Der erste Kreuzzugl 1095—1099) nachFRiEDRJCH von Raumer. 

The First Crusade. By W. Wagmer, Ph. D. Price is. 
Zopf and Schwert. Lustspiel in funf Aufziigen von Karl 

Glitzkow. ByH.J. Wolstenholme, B.A. (Lond.). Price 7,1. 6d. 
TJhland. Ernst. Herzog von SchwaVn. With Introduction 

and Notes. By the same Editor. Prici jj. dd. 
Goethe's Enabepjahre. (1749— "759.) Goethe's Boyhood. 

Arranged and Annotated by W. Wag[<er, Ph. D. Price is, 
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Gnethe's Hermaim and Dorothea. By W. Wagner, Ph.D. 

Revised edilion by J. \V. Cartmell. Price 31. 6d. 
Dar Oberhof. A Tale of WestphaUaE Life, by Karl Im- 

MERMA.NN. By WiLilELM Wagnkr, Ph.D. Price ii. 

A Book of German Dactylic Poetry. Arranged and Anno- 

uled by WiLHELM Wagner, Ph.D. Price 31. 
A Book of BaLada on German History. Arranged ajid 

Annotated by WiLHELM Wagner, Ph.D. Price ii. 

Der Staat Friedrichs des Qrossen. By G. Freytag. With 
Notes. By WiLHELM Wagnbr, Ph.D. Price 11. 

Das Jahr 1813 (Thh Year 1813), by F. Kohlrausch. 
With English Notes by the same Editor. Price is. 
V. ENGLISH. 

Theory and Practice of Teaching. By the Rev. E. Turing, 

M.A., Head Master of Uppingham School. New edition. 41-. f,d. 

John Amos Comeniua. Bishop of the Moravians. His Life 

and Educational Works, by S. S. Laukie, A.M., F.R.S.E. 
.Second Edition, Revised. Fiice jj, 6d. 

Outlines of the Philosophy of Aristotle. Compiled by 
Edwin-Wallace, M.A., LL.D. Third Edition, En laired. +j, Crf. 

The Two Noble Kinsmen, edited with Introduction uicl 
Notes by the Rev. Professor Skeat, M.A. Price y. 6J. 

Bacon's History of the Reign of King Henry 711. With 

Notes by the Rev. Professor LUMBV, D.D. Price Jr. 

Sir Thomas More's Utopia. With Notes by the Rev. 

Professor LUMBY, D.D. Price 31. &/. 

More's History of King Bichard III. Edited with Notes, 
Glossary, Index of Names. By J. Rawson Lu.mby, D.D. 3*. 6J. 

Locke on Education. With Introduction and Notes by the 
Rev. R. H. Quick, M.A. Price ^s. 6d. 

A Sketch of Ancient Philosophy from Thales to Cicero, by 
Joseph B. Mayor, M.A. Price 3J. 6ii. 

Three Lectures on the Practice of Education, Delivered 

under the direction of the Teachers' Training Syndicate. Price u. 

General aims of the Teacher, and Form Management, Two 
Lectures delivered in the University of Cambridge in the Lent Term, 
1883, by F. W. Farkar. D.D. and R. B. Poole, B.D. Pricr is. 6d. 

Milton's Tractate on Education. A facsimile reprint from 
the Edition of 1673. Edited, with lotrodnction and Notes, by 
Oscar Browning. M.A. Price 'is. 

Other Volmnes are in preparation. 
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